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PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES EX-
CHANGE ACT OF 1934

Subpart A—Rules and Regulations Under
the Securities Exchange Act of 1934

RULES OF GENERAL APPLICATION

Sec.

240.0-1 Definitions.

240.0-2 Business hours of the Commission.

240.0-3 Filing of material with the Commis-
sion.

240.0-4 Nondisclosure of information ob-
tained in examinations and investiga-
tions.

240.0-5 Reference to rule by obsolete des-
ignation.

240.0-6 Disclosure detrimental to the na-
tional defense or foreign policy.

240.0-8 Application of rules to registered
broker-dealers.

240.0-9 Payment of fees.

240.0-10 Small entities under the Securities
Exchange Act for purposes of the Regu-
latory Flexibility Act.

240.0-11 Filing fees for certain acquisitions,
dispositions and similar transactions.
240.0-12 Commission procedures for filing
applications for orders for exemptive re-
lief under Section 36 of the Exchange

Act.

240.3a1-1 Exemption from the definition of
“Exchange’ under Section 3(a)(1) of the
Act.

240.3a4-1 Associated persons of an
deemed not to be brokers.

240.3a4-2—240.3a4-6 [Reserved]

240.3a5-1 Exemption from the definition of
““‘dealer” for a bank engaged in riskless
principal transactions.

240.3a5-2 Exemption from the definition of
‘“‘dealer” for banks effecting transactions
in securities issued pursuant to Regula-
tion S.

240.3a5-3 Exemption from the definition of
“‘dealer” for banks engaging in securities
lending transactions.

issuer

DEFINITION OF “EQUITY SECURITY’’ AS USED IN
SECTIONS 12(G) AND 16

240.3a11-1 Definition of the term ‘‘equity se-
curity”’.

MISCELLANEOUS EXEMPTIONS

240.3a12-1 Exemption of certain mortgages
and interests in mortgages.

240.3a12-2 [Reserved]

240.3a12-3 Exemption from sections 14(a),
14(b), 14(c), 14(f), and 16 for securities of
certain foreign issuers.

240.3a12-4 Exemptions from sections 15(a)
and 15(c)(3) for certain mortgage securi-
ties.

240.3a12-5 Exemption of certain investment
contract securities from sections 7(c) and
11(d)(1).

240.3a12-6 Definition of ‘‘common trust
fund” as used in section 3(a)(12) of the
Act.

240.3212-7 Exemption for certain derivative
securities traded otherwise than on a na-
tional securities exchange.

240.3a12-8 Exemption for designated foreign
government securities for purposes of fu-
tures trading.

240.3a212-9 Exemption of certain direct par-
ticipation program securities from the
arranging provisions of sections 7(c) and
11(d)(1).

240.3a12-10 Exemption of certain securities
issued by the Resolution Funding Cor-
poration.

240.3212-11 Exemption from sections 8(a),
14(a), 14(b), and 14(c) for debt securities
listed on a national securities exchange.

240.3a12-12 Exemption from certain provi-
sions of section 16 of the Act for asset-
backed securities.

240.3a40-1 Designation of financial responsi-
bility rules.

240.3a43-1 Customer-related government se-
curities activities incidental to the fu-
tures-related business of a futures com-
mission merchant registered with the
Commodity Futures Trading Commis-
sion.

240.3a44-1 Proprietary government securi-
ties transactions incidental to the fu-
tures-related business of a CFTC-regu-
lated person.

240.3a51-1 Definition of ‘‘penny stock’.

240.3a55-1 Method for determining market
capitalization and dollar value of aver-
age daily trading volume; application of
the definition of narrow-based security
index.

240.3a55-2 Indexes underlying futures con-
tracts trading for fewer than 30 days.

240.3a55-3 Futures contracts on security in-
dexes trading on or subject to the rules
of a foreign board of trade.

240.3a55-4 Exclusion from definition of nar-
row-based security index for indexes
composed of debt securities.

DEFINITIONS

240.3b-1
240.3b-2

Definition of “‘listed”.

Definition of ‘“‘officer”.

240.3b-3 [Reserved]

240.3b-4 Definition of ‘‘foreign govern-
ment,” ‘‘foreign issuer’’ and ‘‘foreign pri-
vate issuer’’.

240.3b-5 Non-exempt securities issued under
governmental obligations.

240.3b—6 Liability for certain statements by
issuers.

240.3b-7 Definition of ‘“‘executive officer”.

240.3b-8 Definitions of ‘‘Qualified OTC Mar-
ket Maker, Qualified Third Market
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Maker”’
tioner”.

240.3b-9—240.3b-10 [Reserved]

240.3b-11 Definitions relating to limited
partnership roll-up transactions for pur-
poses of sections 6(b)(9), 14(h) and
15A(b)(12)-(13).

240.3b-12 Definition of OTC derivatives deal-
er.

240.3b-13 Definition of eligible OTC deriva-
tive instrument.

240.3b-14 Definition of cash management se-
curities activities.

240.3b-15 Definition of ancillary portfolio
management securities activities.

240.3b-16 Definitions of terms used in Sec-
tion 3(a)(1) of the Act.

240.3b-17 [Reserved]

240.3b-18 Definitions of terms used in Sec-
tion 3(a)(5) of the Act.

240.3b-19 Definition of ‘‘issuer’ in section
3(a)(8) of the Act in relation to asset-
backed securities.

and ‘‘Qualified Block Posi-

REGISTRATION AND EXEMPTION OF EXCHANGES

240.6a-1 Application for registration as a
national securities exchange or exemp-
tion from registration based on limited
volume.

240.6a—-2 Amendments to application.

240.6a-3 Supplemental material to be filed
by exchanges.

240.6a-4 Notice of registration under Sec-
tion 6(g) of the Act, amendment to such
notice, and supplemental materials to be
filed by exchanges registered under Sec-
tion 6(g) of the Act.

240.6h-1 Settlement and regulatory halt re-
quirements for security futures products.

240.6h—2 Security future based on note,
bond, debenture, or evidence of indebted-
ness.

240.7c2-1 [Reserved]

HYPOTHECATION OF CUSTOMERS’ SECURITIES

240.8c-1 Hypothecation of customers’ secu-
rities.

240.9b-1 Options disclosure document.

240.10a-1—240.10a-2 [Reserved]

MANIPULATIVE AND DECEPTIVE DEVICES AND
CONTRIVANCES

240.10b-1 Prohibition of use of manipulative
or deceptive devices or contrivances with
respect to certain securities exempted
from registration.

240.10b-2 [Reserved]

240.10b-3 Employment of manipulative and
deceptive devices by brokers or dealers.

240.10b—4 [Reserved]

240.10b-5 Employment of manipulative and
deceptive devices.

240.10b5-1 Trading ‘‘on the basis of”’ mate-
rial nonpublic information in insider
trading cases.
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240.10b5-2 Duties of trust or confidence in
misappropriation insider trading cases.

240.10b—6—240.10b-8 [Reserved]

240.10b-9 Prohibited representations in con-
nection with certain offerings.

240.10b-10 Confirmation of transactions.

240.10b-13 [Reserved]

240.10b-16 Disclosure of credit terms in mar-
gin transactions.

240.10b-17 Untimely
record dates.

240.10b-18 Purchases of certain equity secu-
rities by the issuer and others.

240.10b-21 Deception in connection with a
seller’s ability or intent to deliver secu-
rities on the date delivery is due.

announcements of

REPORTS UNDER SECTION 10A

240.10A-1 Notice to the Commission Pursu-
ant to Section 10A of the Act.

240.10A-2 Auditor independence.

240.10A-3 Listing standards relating to
audit committees.

ADOPTION OF FLOOR TRADING REGULATION
(RULE 11A-1)

240.11a~-1 Regulation of floor trading.

240.11a1-1(T) Transactions yielding priority,
parity, and precedence.

240.11a1-2 Transactions for certain accounts
of associated persons of members.

240.11a1-3(T) Bona fide hedge transactions
in certain securities.

240.11a1-4(T) Bond transactions on national
securities exchanges.

240.11al-5 Transactions by registered com-
petitive market makers and registered
equity market makers.

240.11a1-6 Transactions for certain accounts
of OTC derivatives dealers.

240.11a2-2(T) Transactions effected by ex-
change members through other members.

ADOPTION OF REGULATION ON CONDUCT OF
SPECIALISTS

240.11b-1 Regulation of specialists.

EXEMPTION OF CERTAIN SECURITIES FROM
SECTION 11(D)(1)

240.11d1-1 Exemption of certain securities
from section 11(d)(1).

240.11d1-2 Exemption from section 11(d)(1)
for certain investment company securi-
ties held by broker-dealers as collateral
in margin accounts.

240.11d2-1 Exemption from Section 11(d)(2)
for certain broker-dealers effecting
transactions for customers security fu-
tures products in futures accounts.

SECURITIES EXEMPTED FROM REGISTRATION

240.12a-4 Exemption of certain warrants
from section 12(a).

240.12a-5 Temporary exemption of
stituted or additional securities.

sub-
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240.12a-6 Exemption of securities under-
lying certain options from section 12(a).

240.12a-7 Exemption of stock contained in
standardized market baskets from sec-
tion 12(a) of the Act.

240.12a-8 Exemption of depositary shares.

240.12a-9 Exemption of standardized options
from section 12(a) of the Act.

240.12a-10T Temporary exemption of eligi-
ble credit default swaps from Section
12(a) of the Act.

240.12a-11 Exemption of security-based
swaps sold in reliance on Securities Act
of 1933 Rule 240 (§230.240) from section
12(a) of the Act.

REGULATION 12B: REGISTRATION AND
REPORTING

GENERAL

240.12b-1
240.12b-2
240.12b-3
240.12b—4
240.12b-5
banks.
240.12b-6 When securities are deemed to be
registered.
240.12b-7 [Reserved]

Scope of regulation.

Definitions.

Title of securities.

Supplemental information.
Determination of affiliates of

FORMAL REQUIREMENTS

240.12b-10 Requirements as to proper form.

240.12b-11 Number of copies; signatures;
binding.

240.12b-12 Requirements as to paper, print-
ing and language.

240.12b-13 Preparation of statement or re-
port.

240.12b-14 Riders; inserts.

240.12b-15 Amendments.

GENERAL REQUIREMENTS AS TO CONTENTS

240.12b-20 Additional information.

240.12b-21 Information unknown or
available.

240.12b-22 Disclaimer of control.

240.12b-23 Incorporation by reference.

240.12b-24 [Reserved]

240.12b-25 Notification of inability to time-
ly file all or any required portion of a
Form 10-K, 20-F, 11-K, N-SAR, N-CSR,
10-Q, or 10-D.

not

EXHIBITS

240.12b-30 Additional exhibits.

240.12b-31 Omission of substantially iden-
tical documents.

240.12b-32 Incorporation of exhibits by ref-
erence.

240.12b-33 Annual reports to other Federal
agencies.

SPECIAL PROVISIONS

240.12b-35 [Reserved]
240.12b-36 Use of financial statements filed
under other acts.
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240.12b-37 Satisfaction of filing require-
ments.

CERTIFICATION BY EXCHANGES AND
EFFECTIVENESS OF REGISTRATION

240.12d1-1 Registration effective as to class
or series.

240.12d1-2 Effectiveness of registration.

240.12d1-3 Requirements as to certification.

240.12d1-4 Date of receipt of certification by
Commission.

240.12d1-5 Operation of certification on sub-
sequent amendments.

240.12d1-6 Withdrawal of certification.

SUSPENSION OF TRADING, WITHDRAWAL, AND
STRIKING FROM LISTING AND REGISTRATION

240.12d2-1 Suspension of trading.
240.12d2-2 Removal from listing and reg-
istration.

UNLISTED TRADING

240.12f-1 Applications for permission to re-
instate unlisted trading privileges.

240.12f-2 Extending unlisted trading privi-
leges to a security that is the subject of
an initial public offering.

240.12f-3 Termination or suspension of un-
listed trading privileges.

240.12f-4 Exemption of securities admitted
to unlisted trading privileges from sec-
tions 13, 14, and 16.

240.12f-5 Exchange rules for securities to
which unlisted trading privileges are ex-
tended.

240.12f-6 [Reserved]

EXTENSIONS AND TEMPORARY EXEMPTIONS;
DEFINITIONS

240.12g-1 Exemption from section 12(g).

240.12g-2 Securities deemed to be registered
pursuant to section 12(g)(1) upon termi-
nation of exemption pursuant to section
12(g)(2) (A) or (B).

240.12g-3 Registration of securities of suc-
cessor issuers under section 12(b) or 12(g).

240.12g3-2 Exemptions for American deposi-
tary receipts and certain foreign securi-
ties.

240.12g-4 Certifications of termination of
registration under section 12(g).

240.12g5-1 Definition of securities ‘‘held of
record’’.

240.12g5-2 Definition of ‘“‘total assets’.

240.12h-1 Exemptions from registration
under section 12(g) of the Act.

240.12h-2 [Reserved]

240.12h-3 Suspension of duty to file reports
under section 15(d).

240.12h-4 Exemption from duty to file re-
ports under section 15(d).

240.12h-5 Exemption for subsidiary issuers
of guaranteed securities and subsidiary
guarantors.
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240.12h-6 Certification by a foreign private
issuer regarding the termination of reg-
istration of a class of securities under
section 12(g) or the duty to file reports
under section 13(a) or section 15(d).

240.12h-7 Exemption for issuers of securities
that are subject to insurance regulation.

REGULATION 13A: REPORTS OF ISSUERS OF SE-
CURITIES REGISTERED PURSUANT TO SECTION
12

ANNUAL REPORTS

240.13a~-1 Requirements of annual reports.

240.13a—2 [Reserved]

240.13a-3 Reporting by Form 40-F
istrant.

reg-

OTHER REPORTS

240.13a-10 Transition reports.

240.13a-11 Current reports on Form 8K
(§249.308 of this chapter).

240.13a-13 Quarterly reports on Form 10-Q
(§249.308a of this chapter).

240.13a-14 Certification of disclosure in an-
nual and quarterly reports.

240.13a-15 Controls and procedures.

240.13a-16 Reports of foreign private issuers
on Form 6-K (17 CFR 249.306).

240.13a~17 Reports of asset-backed issuers
on Form 10-D (§249.312 of this chapter).

240.13a-18 Compliance with servicing cri-
teria for asset-backed securities.

240.13a~19 Reports by shell companies on
Form 20-F.

240.13a—-20 Plain English presentation of
specified information.

REGULATION 13B-2: MAINTENANCE OF RECORDS
AND PREPARATION OF REQUIRED REPORTS

240.13b2-1 Falsification of
records.

240.13b2-2 Representations and conduct in
connection with the preparation of re-
quired reports and documents.

accounting

REGULATION 13D-G

240.13d-1 Filing of Schedules 13D and 13G.
240.13d-2 Filing of amendments to Sched-
ules 13D or 13G.

240.13d-3 Determination of beneficial owner.

240.13d-4 Disclaimer of beneficial owner-
ship.

240.13d-5 Acquisition of securities.

240.13d-6 Exemption of certain acquisitions.

240.13d-7 Dissemination.

240.13d-101 Schedule 13D—Information to be
included in statements filed pursuant to
§240.13d-1(a) and amendments thereto
filed pursuant to §240.13d-2(a).

240.13d-102 Schedule 13G—Information to be
included in statements filed pursuant to
§240.13d-1(b), (c), and (d) and amend-
ments thereto filed pursuant to §240.13d-
2(b).
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240.13e-1 Purchase of securities by the
issuer during a third-party tender offer.

240.13e-2 [Reserved]

240.13e-3 Going private transactions by cer-
tain issuers or their affiliates.

240.13e-4 Tender offers by issuers.

240.13e-100 Schedule 13E-3, Transaction
statement under section 13(e) of the Se-
curities Exchange Act of 1934 and Rule
13e-3 (§240.13e-3) thereunder.

240.13e-101 [Reserved]

240.13e-102 Schedule 13E-4F. Tender offer
statement pursuant to section 13(e) (1) of
the Securities Exchange Act of 1934 and
§240.13e-4 thereunder.

240.13f-1 Reporting by institutional invest-
ment managers of information with re-
spect to accounts over which they exer-
cise investment discretion.

240.13h-1 Large trader reporting.

240.13k-1 Foreign bank exemption from the
insider lending prohibition under section
13(k).

REGULATION 14A: SOLICITATIONS OF PROXIES

240.14a-1 Definitions.

240.14a—2 Solicitations to which §240.14a-3
to §240.14a-15 apply.

240.14a-3 Information to be furnished to se-
curity holders.

240.14a-4 Requirements as to proxy.

240.14a-5 Presentation of information in
proxy statement.

240.14a—6 Filing requirements.

240.14a~7 Obligations of registrants to pro-
vide a list of, or mail soliciting material
to, security holders.

240.14a-8 Shareholder proposals.

240.14a-9 False or misleading statements.

240.14a-10 Prohibition of certain solicita-
tions.

240.14a-12 Solicitation before furnishing a
proxy statement.

240.14a-13 Obligation of registrants in com-
municating with beneficial owners.

240.14a-14 Modified or superseded docu-
ments.

240.14a-15 Differential and contingent com-

pensation in connection with roll-up
transactions.

240.14a-16 Internet availability of proxy ma-
terials.

240.14a-17 Electronic shareholder forums.

240.14a-18 Disclosure regarding nominating
shareholders and nominees submitted for
inclusion in a registrant’s proxy mate-
rials pursuant to applicable state or for-
eign law, or a registrant’s governing doc-
uments.

240.14a-20 Shareholder approval of executive
compensation of TARP recipients.

240.14a—21 Shareholder approval of executive
compensation, frequency of votes for ap-
proval of executive compensation and
shareholder approval of golden parachute
compensation.
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240.14a-101 Schedule 14A. Information re-
quired in proxy statement.

240.14a-102 [Reserved]

240.14a-103 Notice of Exempt Solicitation.
Information to be included in statements
submitted by or on behalf of a person
pursuant to §240.14a-6(g).

240.14a-104 Notice of Exempt Preliminary
Roll-up Communication. Information re-
garding ownership interests and any po-
tential conflicts of interest to be in-
cluded in statements submitted by or on
behalf of a person pursuant to §240.14a—
2(b)(4) and §240.14a-6(n).

240.14b-1 Obligation of registered brokers
and dealers in connection with the
prompt forwarding of certain commu-
nications to beneficial owners.

240.14b-2 Obligation of banks, associations
and other entities that exercise fiduciary
powers in connection with the prompt
forwarding of certain communications to
beneficial owners.

REGULATION 14C: DISTRIBUTION OF
INFORMATION PURSUANT TO SECTION 14(C)

240.14c-1 Definitions.

240.14c-2 Distribution of information state-
ment.

240.14c-3 Annual report to be furnished se-
curity holders.

240.14c-4 Presentation of information in in-
formation statement.

240.14c-5 Filing requirements.

240.14c-6 False or misleading statements.

240.14c-7 Providing copies of material for
certain beneficial owners.

240.14c-101 Schedule 14C. Information re-
quired in information statement.

REGULATION 14D

240.14d-1 Scope of and definitions applicable
to Regulations 14D and 14E.

240.140-2 Commencement of a tender offer.

240.14d-3 Filing and transmission of tender
offer statement.

240.14d-4 Dissemination of tender offers to
security holders.

240.14d-5 Dissemination of certain tender
offers by the use of stockholder lists and
security position listings.

240.14d-6 Disclosure of tender offer informa-
tion to security holders.

240.14d-7 Additional withdrawal rights.

240.14d-8 Exemption from statutory pro
rata requirements.

240.140-9 Recommendation or solicitation
by the subject company and others.

240.14d-10 Equal treatment of security hold-
ers.

240.14d-11 Subsequent offering period.

240.14d-100 Schedule TO. Tender offer state-
ment under section 14(d)(1) or 13(e)(1) of
the Securities Exchange Act of 1934.

240.14d-101 Schedule 14D-9.

240.14d-102 Schedule 14D-1F. Tender offer
statement pursuant to rule 14d-1(b)
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under the Securities Exchange Act of
1934.

240.14d-103 Schedule 14D-9F. Solicitation/
recommendation statement pursuant to
section 14(d)(4) of the Securities Ex-
change Act of 1934 and rules 14d-1(b) and
14e-2(c) thereunder.

REGULATION 14E

240.14e-1 Unlawful tender offer practices.

240.14e-2 Position of subject company with
respect to a tender offer.

240.14e-3 Transactions in securities on the
basis of material, nonpublic information
in the context of tender offers.

240.14e-4 Prohibited transactions in connec-
tion with partial tender offers.

240.14e-5 Prohibiting purchases outside of a
tender offer.

240.14e-6 Repurchase offers by certain
closed-end registered investment compa-
nies.

240.14e-7 TUnlawful tender offer practices in
connection with roll-ups.

240.14e-8 Prohibited conduct in connection
with pre-commencement communica-
tions.

240.14f-1 Change in majority of directors.

REGULATION 14N: FILINGS REQUIRED BY
CERTAIN NOMINATING SHAREHOLDERS

240.14n-1 Filing of Schedule 14N.

240.14n-2 Filing of amendments to Schedule
14N.

240.14n-3 Dissemination.

240.14n-101 Schedule 14N—Information to be
included in statements filed pursuant to
§240.14n-1 and amendments thereto filed
pursuant to §240.14n-2.

EXEMPTION OF CERTAIN OTC DERIVATIVES
DEALERS

240.15a-1 Securities activities of OTC de-
rivatives dealers.

EXEMPTION OF CERTAIN SECURITIES FROM
SECTION 15(A)

240.15a—2 Exemption of certain securities of
cooperative apartment houses from sec-
tion 15(a).

240.15a-3 [Reserved]

240.15a-4 Forty-five day exemption from
registration for certain members of na-
tional securities exchanges.

240.15a-5 Exemption of certain nonbank
lenders.

REGISTRATION OF BROKERS AND DEALERS

240.15a-6 Exemption of certain foreign bro-
kers or dealers.

240.15a-7—240.15a-9 [Reserved]

240.15a-10 Exemption of certain brokers or
dealers with respect to security futures
products.

240.15a-11 [Reserved]
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240.15b1-1 Application for registration of
brokers or dealers.

240.15b1-2 [Reserved]

240.15b1-3 Registration of successor to reg-
istered broker or dealer.

240.15b1-4 Registration of fiduciaries.

240.15b1-5 Consent to service of process to
be furnished by nonresident brokers or
dealers and by nonresident general part-
ners or managing agents of brokers or
dealers.

240.15b2-2 Inspection of newly
brokers and dealers.

240.15b3-1 Amendments to application.

240.15b5-1 Extension of registration for pur-
poses of the Securities Investor Protec-
tion Act of 1970 after cancellation or rev-
ocation.

240.15b6-1 Withdrawal from registration.

240.15b7-1 Compliance with qualification re-
quirements of self-regulatory organiza-
tions.

240.15b7-3T Operational capability in a Year
2000 environment.

240.15b9-1 Exemption for certain exchange
members.

240.15b9-2 Exemption from SRO membership
for OTC derivatives dealers.

240.15b11-1 Registration by notice of secu-
rity futures product broker-dealers.

240.15b12-1T Brokers or dealers engaged in a
retail forex business.

registered

RULES RELATING TO OVER-THE-COUNTER
MARKETS

240.15c1-1 Definitions.

240.15¢1-2 Fraud and misrepresentation.

240.15c1-3 Misrepresentation by brokers,
dealers and municipal securities dealers
as to registration.

240.15c1-4 [Reserved]

240.15¢1-6 Disclosure of control.

240.15¢1-6 Disclosure of interest in distribu-
tion.

240.15¢1-7

240.15c1-8

Discretionary accounts.

Sales at the market.

240.15c1-9 Use of pro forma balance sheets.

240.15¢c2-1 Hypothecation of customers’ se-
curities.

240.15c2-3 [Reserved]

240.15c2-4 Transmission or maintenance of
payments received in connection with
underwritings.

240.15¢2-5 Disclosure and other require-
ments when extending or arranging cred-
it in certain transactions.

240.15¢2-6 [Reserved]

240.15¢2-7 Identification of quotations.

240.15c2-8 Delivery of prospectus.

240.15¢2-11 Initiation or resumption of
quotations without specific information.

240.15c2-12 Municipal securities disclosure.

240.15¢3-1 Net capital requirements for bro-
kers or dealers.

240.15c3-1a Options (Appendix A to 17 CFR
240.15¢3-1).
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240.15¢3-1b Adjustments to net worth and
aggregate indebtedness for certain com-
modities transactions (Appendix B to 17
CFR 240.15c3-1).

240.15c3-1c Consolidated computations of
net capital and aggregate indebtedness
for certain subsidiaries and affiliates
(Appendix C to 17 CFR 240.15¢3-1).

240.15c3-1d Satisfactory Subordination
Agreements (Appendix D to 17 CFR
240.15¢3-1).

240.15c3-1e Deductions for market and cred-
it risk for certain brokers or dealers (Ap-
pendix E to 17 CFR 240.15c3-1).

240.15¢3-1f Optional market and credit risk
requirements for OTC derivatives dealers
(Appendix F to 17 CFR 240.15¢3-1)

240.15c3-1g Conditions for ultimate holding
companies of certain brokers or dealers
(Appendix G to 17 CFR 240.15¢3-1).

240.15¢3-2 Customers’ free credit balances.

240.15¢3-3 Customer protection—reserves
and custody of securities.

240.15¢3-3a Exhibit A—formula for deter-
mination reserve requirement of brokers
and dealers under §240.15¢3-3.

240.15¢3-4 Internal risk management con-
trol systems for OTC derivatives dealers.

240.15¢3-5 Risk management controls for
brokers or dealers with market access.

240.15c6-1 Settlement cycle.

REGULATION 15D: REPORTS OF REGISTRANTS
UNDER THE SECURITIES ACT OF 1933

ANNUAL REPORTS

240.15d-1 Requirement of annual reports.

240.15d-2 Special financial report.

240.156d-3 Reports for depositary shares reg-
istered on Form F-6.

240.15d-4 Reporting by Form 40-F Reg-
istrants.

240.15d-5 Reporting by successor issuers.

240.15d-6 Suspension of duty to file reports.

OTHER REPORTS

240.15d-10 Transition reports.

240.15d-11 Current reports on Form 8-K
(§249.308 of this chapter).

240.15d-13 Quarterly reports on Form 10-Q
(§249.308 of this chapter).

240.15d-14 Certification of disclosure in an-
nual and quarterly reports.

240.15d-15 Controls and procedures.

240.15d-16 Reports of foreign private issuers
on Form 6-K [17 CFR 249.306].

240.15d-17 Reports of asset-backed issuers
on Form 10-D (§249.312 of this chapter).

240.15d-18 Compliance with servicing cri-
teria for asset-backed securities.

240.15d-19 Reports by shell companies on
Form 20-F.

240.15d-20 Plain English presentation of
specified information.
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EXEMPTION OF CERTAIN ISSUERS FROM
SECTION 15(D) OF THE ACT

240.15d-21 Reports for employee stock pur-
chase, savings and similar plans.

240.15d-22 Reporting regarding asset-backed
securities under section 15(d) of the Act.

240.15d-23 Reporting regarding certain secu-
rities underlying asset-backed securities
under section 15(d) of the Act.

240.15g-1 Exemptions for certain
actions.

240.15g-2 Penny stock disclosure document
relating to the penny stock market.

240.15g-3 Broker or dealer disclosure of
quotations and other information relat-
ing to the penny stock market.

240.15g—4 Disclosure of compensation to bro-
kers or dealers.

240.15g-5 Disclosure of compensation of as-
sociated persons in connection with
penny stock transactions.

240.15g-6 Account statements
stock customers.

240.15g-8 Sales of escrowed securities of
blank check companies.

240.15g-9 Sales practice requirements for
certain low-priced securities.

240.15g-100 Schedule 15G—Information to be
included in the document distributed
pursuant to 17 CFR 240.15g-2.

trans-

for penny

NATIONAL AND AFFILIATED SECURITIES
ASSOCIATIONS

240.15Aa-1 Registration of a national or an
affiliated securities association.

240.15Aj-1 Amendments and supplements to
registration statements of securities as-
sociations.

240.15A12-1 [Reserved]

240.15Ba2-1 Application for registration of
municipal securities dealers which are
banks or separately identifiable depart-
ments or divisions of banks.

240.15Ba2-2 Application for registration of
non-bank municipal securities dealers
whose business is exclusively intrastate.

240.156Ba2-4 Registration of successor to reg-
istered municipal securities dealer.

240.156Ba2-5 Registration of fiduciaries.

240.15Ba2-6 [Reserved]

240.15Ba2-6T Temporary registration as a
municipal advisor; required amendments;
and withdrawal from temporary registra-
tion.

240.15Bc3-1 Withdrawal from registration of
municipal securities dealers.

240.15Bc7-1 Availability of examination re-
ports.

REGISTRATION OF GOVERNMENT SECURITIES
BROKERS AND GOVERNMENT SECURITIES
DEALERS

240.15Cal-1 Notice of government securities
broker-dealer activities.
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240.15Ca2-1 Application for registration as a
government securities broker or govern-
ment securities dealer.

240.15Ca2-2 [Reserved]

240.15Ca2-3 Registration of successor to reg-
istered government securities broker or
government securities dealer.

240.15Ca2-4 Registration of fiduciaries.

240.15Ca2-5 Consent to service of process to
be furnished by non-resident government
securities brokers or government securi-
ties dealers and by non-resident general
partners or managing agents of govern-
ment securities brokers or government
securities dealers.

240.15Ccl-1 Withdrawal from registration of
government securities brokers or govern-
ment securities dealers.

240.15Ga-1 Repurchases and replacements
relating to asset-backed securities.

REPORTS OF DIRECTORS, OFFICERS, AND
PRINCIPAL SHAREHOLDERS

240.16a-1 Definition of terms.

240.16a-2 Persons and transactions subject
to section 16.

240.16a-3 Reporting transactions and hold-
ings.

240.16a—4

240.16a-5

Derivative securities.

Odd-lot dealers.

240.16a—6 Small acquisitions.

240.16a-7 Transactions effected in connec-
tion with a distribution.

240.16a-8 Trusts.

240.16a-9 Stock splits, stock dividends, and
pro rata rights.

240.16a-10 Exemptions under section 16(a).

240.16a~11 Dividend or interest reinvestment
plans.

240.16a-12

240.16a-13
ership.

Domestic relations orders.
Change in form of beneficial own-

EXEMPTION OF CERTAIN TRANSACTIONS FROM
SECTION 16(B)

240.16b-1 Transactions approved by a regu-
latory authority.

240.16b—2 [Reserved]

240.16b-3 Transactions between an
and its officers or directors.

240.16b—-4 [Reserved]

240.16b-5 Bona fide gifts and inheritance.

240.16b—6 Derivative securities.

240.16b-7 Mergers, reclassifications,
consolidations.

240.16b-8 Voting trusts.

issuer

and

EXEMPTION OF CERTAIN TRANSACTIONS FROM
SECTION 16(C)

240.16c-1 Brokers.

240.16c-2 Transactions effected in connec-
tion with a distribution.

240.16c-3 Exemption of sales of securities to
be acquired.

240.16c-4 Derivative securities.
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ARBITRAGE TRANSACTIONS

240.16e-1 Arbitrage transactions under sec-
tion 16.

PRESERVATION OF RECORDS AND REPORTS OF
CERTAIN STABILIZING ACTIVITIES

240.17a~1 Recordkeeping rule for national
securities exchanges, national securities
associations, registered clearing agencies
and the Municipal Securities Rule-
making Board.

240.17a—2 Recordkeeping requirements relat-
ing to stabilizing activities.

240.17a—-3 Records to be made by certain ex-
change members, brokers and dealers.

240.17a—4 Records to be preserved by certain
exchange members, brokers and dealers.

240.17a~5 Reports to be made by certain bro-
kers and dealers.

240.17a—6 Right of national securities ex-
change, national securities association,
registered clearing agency or the Munic-
ipal Securities Rulemaking Board to de-
stroy or dispose of documents.

240.17a-7 Records of non-resident brokers
and dealers.

240.17a-8 Financial recordkeeping and re-
porting of currency and foreign trans-
actions.

240.17a-9T Records to be made and retained
by certain exchange members, brokers
and dealers.

240.17a~10 Report of revenue and expenses.

240.17a-11 Notification provisions for bro-
kers and dealers.

240.17a-12 Reports to be made by certain
OTC derivatives dealers.

240.17a-13 Quarterly security counts to be
made by certain exchange members, bro-
kers, and dealers.

240.17a-18 [Reserved]

240.17a-19 Form X-17A-19 Report by na-
tional securities exchanges and reg-
istered national securities associations
of changes in the membership status of
any of their members.

240.17a-21 Reports of the Municipal Securi-
ties Rulemaking Board.

240.17a-22 Supplemental material of reg-
istered clearing agencies.

240.17a-23 Recordkeeping and reporting re-
quirements relating to broker-dealer
trading systems.

240.17a-25 Electronic submission of securi-
ties transaction information by exchange
members, brokers, and dealers.

240.17d-1 Examination for compliance with
applicable financial responsibility rules.

240.17d-2 Program for allocation of regu-
latory responsibility.

240.17f-1 Requirements for reporting and in-
quiry with respect to missing, lost, coun-
terfeit or stolen securities.

240.17f-2 Fingerprinting of securities indus-
try personnel.

12

17 CFR Ch. Il (4-1-12 Edition)

NATIONALLY RECOGNIZED STATISTICAL RATING
ORGANIZATIONS

240.17g-1 Application for registration as a
nationally recognized statistical rating
organization.

240.17g-2 Records to be made and retained
by nationally recognized statistical rat-
ing organizations.

240.17g-3 Annual financial reports to be fur-
nished by nationally recognized statis-
tical rating organizations.

240.17g-4 Prevention of misuse of material
nonpublic information.

240.17g-5 Conflicts of interest.

240.17g-6 Prohibited acts and practices.

240.17g-7 Report of representations and war-
ranties.

240.17Th-1T Risk assessment recordkeeping
requirements for associated persons of
brokers and dealers.

240.17Th-2T Risk assessment reporting re-
quirements for brokers and dealers.

SUPERVISED INVESTMENT BANK HOLDING
COMPANY RULES

240.17i-1 Definitions.

240.17i-2 Notice of Intention to be Super-
vised by the Commission as an SIBHC.

240.17i-3 Withdrawal of Supervision as an
SIBHC.

240.17i-4 Internal Risk Management Control
System Requirements for SIBHCs.

240.17i-5 Record Creation, Maintenance, and
Access Requirements for SIBHCs.

240.17i-6 Reporting Requirements
SIBHCs.

240.17i-7 Calculations of Allowable Capital
and Risk Allowances or Alternative Cap-
ital Assessment.

for

240.17i-8 Notification  Requirements for
SIBHCs.

240.17Ab2-1 Registration of clearing agen-
cies.

240.17TAc2-1 Application for registration of
transfer agents.

240.17Ac2-2 Annual reporting requirement
for registered transfer agents.

240.17Ac3-1 Withdrawal from registration
with the Commission.

240.17Ad-1 Definitions.

240.17Ad-2 Turnaround, processing, and for-
warding of items.

240.17Ad-3 Limitations on expansion.

240.17Ad-4 Applicability of §§240.17Ad-2,
240.17Ad-3 and 240.17Ad-6(a) (1) through
(7 and (11).

240.17Ad-5 Written inquiries and requests.

240.17Ad-6 Recordkeeping.

240.17Ad-7 Record retention.

240.17Ad-8 Securities position listings.

240.17Ad-9 Definitions.

240.17Ad-10 Prompt posting of certificate
detail to master securityholder files,
maintenance of accurate securityholder
files, communications between co-trans-
fer agents and recordkeeping transfer
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agents, maintenance of current control
book, retention of certificate detail and
“buy-in’’ of physical over-issuance.

240.17Ad-11 Reports regarding aged record
differences, buy-ins and failure to post
certificate detail to master
securityholder and subsidiary files.

240.17Ad-12 Safeguarding of funds and secu-
rities.

240.17Ad-13 Annual study and evaluation of
internal accounting control.

240.17Ad-14 Tender agents.

240.17TAd-15 Signature guarantees.

240.17Ad-16 Notice of assumption or termi-
nation of transfer agent services.

240.17TAd-17 Transfer agents’ obligation to
search for lost securityholders.

240.17Ad-18 Year 2000 Reports to be made by
certain transfer agents.

240.17Ad-19 Requirements for cancellation,
processing, storage, transportation, and
destruction or other disposition of secu-
rities certificates.

240.17AAd-20 Issuer restrictions or prohibi-
tions on ownership by securities inter-
mediaries.

240.17TAd-21T Operational capability
Year 2000 environment.

in a

SUSPENSION AND EXPULSION OF EXCHANGE
MEMBERS

240.19a3-1 [Reserved]

240.19b-3 [Reserved]

240.19b—4 Filings with respect to proposed
rule changes by self-regulatory organiza-
tions.

240.19b-5 Temporary exemption from the fil-
ing requirements of Section 19(b) of the
Act.

240.19b-7 Filings with respect to proposed
rule changes submitted pursuant to Sec-
tion 19(b)(7) of the Act.

240.19c-1 Governing certain off-board agen-
cy transactions by members of national
securities exchanges.

240.19¢c-3 Governing off-board trading by
members of national securities ex-
changes.

240.19c-4 Governing certain listing or au-
thorization determinations by national
securities exchanges and associations.

240.19¢c-5 Governing the multiple listing of
options on national securities exchanges.

240.19d-1 Notices by self-regulatory organi-
zations of final disciplinary actions, de-
nials, bars, or limitations respecting
membership, association, participation,
or access to services, and summary sus-
pensions.

240.19d-2 Applications for stays of discipli-
nary sanctions or summary suspensions
by a self-regulatory organization.

240.19d-3 Applications for review of final
disciplinary sanctions, denials of mem-
bership, participation or association, or
prohibitions or limitations of access to
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services imposed by self-regulatory orga-
nizations.

240.19d-4 Notice by the Public Company Ac-
counting Oversight Board of disapproval
of registration or of disciplinary action.

240.19g2-1 Enforcement of compliance by
national securities exchanges and reg-
istered securities associations with the
Act and rules and regulations there-
under.

240.19h-1 Notice by a self-regulatory organi-
zation of proposed admission to or con-
tinuance in membership or participation
or association with a member of any per-
son subject to a statutory disqualifica-
tion, and applications to the Commission
for relief therefrom.

SECURITIES WHISTLEBLOWER INCENTIVES AND
PROTECTIONS

240.21F-1 General.

240.21F-2 Whistleblower status and retalia-
tion protections.

240.21F-3 Payment of award.

240.21F-4 Other definitions.

240.21F-5 Amount of award.

240.21F-6 Criteria for determining amount
of award.

240.21F-7 Confidentiality of submissions.

240.21F-8 Eligibility.

240.21F-9 Procedures for submitting origi-
nal information.

240.21F-10 Procedures for making a claim
for a whistleblower award in SEC actions
that result in monetary sanctions in ex-
cess of $1,000,000

240.21F-11 Procedures for determining
awards based upon a related action.

240.21F-12 Materials that may be used as
the basis for an award determination and
that may comprise the record on appeal.

240.21F-13 Appeals.

240.21F-14 Procedures applicable to the pay-
ment of awards.

240.21F-15 No amnesty.

240.21F-16 Awards to whistleblowers who
engage in culpable conduct.

240.21F-17 Staff communications with indi-
viduals reporting possible securities law
violations.

INSPECTION AND PUBLICATION OF INFORMATION
FILED UNDER THE ACT

240.24b-1 Documents to be kept public by
exchanges.

240.24b-2 Nondisclosure of information filed
with the Commission and with any ex-
change.

240.24b-3 Information filed by issuers and
others under sections 12, 13, 14, and 16.

240.24c-1 Access to nonpublic information.

240.31 Section 31 transaction fees.

240.31T Temporary rule regarding fiscal
year 2004.

240.36a1-1 Exemption from Section 7 for
OTC derivatives dealers.



Pt. 240

240.36a1-2 Exemption from SIPA for OTC
derivatives dealers.

Subpart B—Rules and Regulations Under
the Securities Investor Protection Act
of 1970 [Reserved]

AUTHORITY: 156 U.S.C. T7c, 77d, T7g, 77j, TTs,
T7z-2, T7z-3, Tleee, T7ggg, TTnnn, T7sss, TTttt,
78c, 78d, "8e, T8f, 78g, 78i, 78j, 78j-1, 78k, T8k—
1, 781, 78m, 78n, 78n-1, 780, 780-4, 78p, 78q, 78s,
78u-5, 78w, 78x, 7811, 7T8mm, 80a-20, 80a-23, 80a—
29, 80a—37, 80b-3, 80b—4, 80b-11, and 7201 et seq.;
18 U.S.C. 1350, 12 U.S.C. 5221(e)(3), and Pub. L.
111-203, §939A, 124 Stat. 1376, (2010) unless
otherwise noted.

Section 240.3a4-1 also issued under secs. 3
and 15, 89 Stat. 97, as amended, 89 Stat. 121 as
amended;

Section 240.3a12-8 also issued under 15
U.S.C. 78a et seq., particularly secs. 3(a)(12),
15 U.S.C. 78c(a)(12), and 23(a), 15 U.S.C.
T8w(a);

Section 240.3a12-10 also issued under 15
U.S.C. 78b and c;

Section 240.3a12-9 also issued under secs.

3(a)(12), 7(c), 11(d)1), 15 U.S.C. T78c(a)(12),
78g(c), T8K(A)(1));
Sections 240.3a43-1 and 240.3a44-1 also

issued under sec. 3; 156 U.S.C. 78c;

Section 240.3b—6 is also issued under 15
U.S.C. T7f, T7g, TTh, 77j, T7s(a).

Section 240.3b-9 also issued under secs. 2, 3
and 15, 89 Stat. 97, as amended, 89 Stat. 121,
as amended (15 U.S.C. 78b, 78c, 780);

Section 240.9b-1 is also issued under sec. 2,
7, 10, 19(a), 48 Stat. 74, 78, 81, 85; secs. 201, 205,
209, 120, 48 Stat. 905, 906, 908; secs. 1-4, 8, 68
Stat. 683, 685; sec. 12(a), 73 Stat. 143; sec. 7(a),
74 Stat. 412; sec. 27(a), 84 Stat. 1433; sec.
308(a)(2), 90 Stat. 57; sec. 505, 94 Stat. 2292;
secs. 9, 15, 23(a), 48 Stat. 889, 895, 901; sec.
230(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 1377,
1379; sec. 2, 52 Stat. 1075; secs. 6, 10, 78 Stat.
570-574, 580; sec. 11(d), 84 Stat. 121; sec. 18, 89
Stat. 155; sec. 204, 91 Stat. 1500; 156 U.S.C. 77b,
T7g, 175, T7s(a), 781, 780, T8w(a);

Section 240.10b-10 is also issued under secs.
2, 3,9, 10, 11, 11A, 15, 17, 23, 48 Stat. 891, 89
Stat. 97, 121, 137, 156, (15 U.S.C. 78b, 78c, 78i,
78j, 78k, 78k-1, 780, 78q).

Section 240.12a-7 also issued under 15
U.S.C. 78a et seq., particularly secs. 3(a)(12),
15 U.S.C. 78c(a)(12), 6, 15 U.S.C. 78(f), 11A, 15
U.S.C. T8k, 12, 15 U.S.C. 78(1), and 23(a)(1), 15
U.S.C. 18(w)(a)(1).

Sections 240.12b-1 to 240.12b-36 also issued
under secs. 3, 12, 13, 15, 48 Stat. 892, as
amended, 894, 895, as amended; 15 U.S.C. 78c,
781, 78m, 780;

Section 240.12b-15 is also issued under secs.
3(a) and 302, Pub.L. No. 107-204, 116 Stat. 745.

Section 240.12b-25 is also issued under 15
U.S.C. 80a-8, 80a—24(a), 80a—29, and 80a-37.

Section 240.12g-3 is also issued under 15
U.S.C. 77f, T7g, TTh, 77j, T7s(a).
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Section 240.12g3-2 is also issued under 15
U.S.C. T7f, T7g, TTh, 77j, T7s(a).

Section 240.13a-10 is also issued under secs.
3(a) and 302, Pub.L. No. 107-204, 116 Stat. 745.

Section 240.13a-11 is also issued under secs.
3(a) and 306(a), Pub. L. 107-204, 116 Stat. 745.

Section 240.13a-14 is also issued under secs.
3(a) and 302, Pub. L. No. 107-204, 116 Stat. 745.

Section 240.13a-15 is also issued under secs.
3(a) and 302, Pub. L. No. 107-204, 116 Stat. 745.

Section 240.13d-3 is also issued under Pub-
lic Law 111-203 § 766, 124 Stat. 1799 (2010).

Sections 240.13e-4, 240.14d-7, 240.14d-10 and
240.14e-1 also issued under secs. 3(b), 9(a)(6),
10(b), 13(e), 14(d) and 14(e), 15 U.S.C. 78c(b),
78i(a)(6), 78j(b), 78m(e), 78n(d) and 78n(e) and
sec. 23(c) of the Investment Company Act of
1940, 15 U.S.C 80a-23(c);

Sections 240.13e—4 to 240.13e-101 also issued
under secs. 3(b), 9(a)(6), 10(b), 13(e), 14(e),
15(c)(1), 48 Stat. 882, 889, 891, 894, 895, 901, sec.
8, 49 Stat. 1379, sec. 5, 78 Stat. 569, 570, secs.
2, 3, 82 Stat. 454, 455, secs. 1, 2, 3-5, 84 Stat.
1497, secs. 3, 18, 89 Stat. 97, 155; 15 U.S.C.
78c(b), 78i(a)(6), 78j(b), 78m(e), T8n(e), T8o(c);
sec. 23(c) of the Investment Company Act of
1940; 54 Stat. 825; 15 U.S.C. 80a-23(c);

Section 240.13f-2(T) also issued under sec.
13(£)(1) (156 U.S.C. 78m(f)(1));

Sections 240.14a-1, 240.14a-3, 240.14a-13,
240.14b-1, 240.14b-2, 240.14c-1, and 240.14c-7
also issued under secs. 12, 15 U.S.C. 781, and
14, Pub. L. 99-222, 99 Stat. 1737, 15 U.S.C. 78n;

Sections 240.14a-3, 240.14a-13, 240.14b-1 and
240.14c-7 also issued under secs. 12, 14 and 17,
15 U.S.C. 781, 78n and 78g;

Sections 240.14c-1 to 240.14c-101 also issued
under sec. 14, 48 Stat. 895; 15 U.S.C. 78n;

Section 240.14d-1 is also issued under 15
U.S.C. T7g, 17j, TTs(a), T7ttt(a), 80a-37.

Section 240.14e-2 is also issued under 15
U.S.C. 77g, TTh, 77s(a), T7sss, 80a-37(a).

Section 240.14e—4 also issued under the Ex-
change Act, 15 U.S.C. 78a et seq., and particu-
larly sections 3(b), 10(a), 10(b), 14(e), 15(c),
and 23(a) of the Exchange Act (15 U.S.C.
78c(b), T8j(a), T8j(b), T8n(e), T8o(c), and
T8w(a)).

Section 240.15a-6, also issued under secs. 3,
10, 15, and 17, 15 U.S.C. 78c, 78j, 780, and 78q;

Section 240.15b1-3 also issued under sec. 15,
17; 15 U.S.C. 780 78q;

Sections 240.15b1-3 and 240.15b2-1 also
issued under 15 U.S.C. 780, 78q;

Section 240.15b2-2 also issued under secs. 3,
15; 15 U.S.C. T8¢, 780;

Sections 240.15b10-1 to 240.15b10-9 also
issued under secs. 15, 17, 48 Stat. 895, 897, sec.
203, 49 Stat. 704, secs. 4, 8, 49 Stat. 1379, sec.
5, b2 Stat. 1076, sec. 6, 78 Stat. 570; 15 U.S.C.
780, 78q, 12 U.S.C. 241 nt.;

Section 240.15¢2-6, also issued under secs. 3,
10, and 15, 15 U.S.C. 78c, 78j, and 780.

Section 240.15¢2-11 also issued under 15
U.S.C. 78j(b), T80(c), 78q(a), and 78w(a).

Section 240.15¢2-12 also issued under 15
U.S.C. 78b, 78c, 78j, 780, 780—4 and 78q.
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Section 240.15¢3-1 is also issued under secs.
15(c)(3), 156 U.S.C. 780(c)(3).

Section 240.15¢3-3 is also issued under 15
U.S.C. T80(c)(2), 78(c)(3), T8q(a), 78w(a); sec.
6(c), 84 Stat. 16562; 15 U.S.C. 78fff.

Section 240.15¢3-3(0) is also issued under
Pub. L. 106-554, 114 Stat. 2763, section 203.

Section 240.156d-5 is also issued under 15
U.S.C. 77f, T7g, TTh, 77j, T7s(a).

Section 240.15d-10 is also issued under 15
U.S.C. 80a-20(a) and 80a-37(a), and secs. 3(a)
and 302, Pub. L. No. 107-204, 116 Stat. 745.

Section 240.15d-11 is also issued under secs.
3(a) and 306(a), Pub. L. 107-204, 116 Stat. 745.

Section 240.15d-14 is also issued under secs.
3(a) and 302, Pub. L. No. 107-204, 116 Stat. 745.

Section 240.15d-15 is also issued under secs.
3(a) and 302, Pub. L. No. 107-204, 116 Stat. 745.

Sections 240.15Cal-1, 240.15Ca2-1, 240.15Ca2—
2, 240.15Ca2-3, 240.15Ca2-4, 240.15Ca2-5,
240.15Ccl-1 also issued under secs. 3, 15C; 15
U.S.C. 78c, 780-5;

Section 240.15Ga-1 is also issued under sec.
943, Pub. L. 111-203, 124 Stat. 1376.

Section 240.16a-1(a) is also issued under
Public Law 111-203 §766, 124 Stat. 1799 (2010).

Section 240.17a-3 also issued under secs. 2,
17, 23a, 48 Stat. 897, as amended; 15 U.S.C.
78d-1, 78d-2, 78q; secs. 12, 14, 17, 23(a), 48 Stat.
892, 895, 897, 901; secs. 1, 4, 8, 49 Stat. 1375,
1379; sec. 203(a), 49 Stat. 704; sec. 5, 52 Stat.
1076; sec. 202, 68 Stat. 686; secs. 3, 5, 10, 78
Stat. 565-568, 569, 570, 580; secs. 1, 3, 82 Stat.
454, 455; secs. 28(c), 3-5, 84 Stat. 1435, 1497; sec.
105(b), 88 Stat. 1503; secs. 8, 9, 14, 18, 89 Stat.
117, 118, 137, 155; 15 U.S.C. 781, 78n, 78q, 78w(a);

Section 240.17a—4 also issued under secs. 2,
17, 23(a), 48 Stat. 897, as amended; 15 U.S.C.
T8a, 78d-1, 78d-2; sec. 14, Pub. L. 94-29, 89
Stat. 137 (156 U.S.C. 78a); sec. 18, Pub. L. 94-29,
89 Stat. 155 (15 U.S.C. T8w);

Section 240.17a-23 also issued under 15
U.S.C. 78b, 78c, 780, 78q, and 78w(a).

Section 240.17f-1 is also authorized under
sections 2, 17 and 17A, 48 Stat. 891, 89 Stat.
137, 141 (15 U.S.C. 78b, 78q, 78q-1);

Section 240.17g-7 is also issued under sec.
943, Pub. L. 111-203, 124 Stat. 1376.

Section 240.17h-1T also issued under 15
U.S.C. 78q.

Sections 240.17Ac2-1(c) and 240.17Ac2-2 also
issued under secs. 17, 17A and 23(a); 48 Stat.
897, as amended, 89 Stat. 137, 141 and 48 Stat.
901 (156 U.S.C. 78q, 78q-1, 78w(a));

Section 240.17TAd-1 is also issued under
secs. 2, 17, 17A and 23(a); 48 Stat. 841 as
amended, 48 Stat. 897, as amended, 89 Stat.
137, 141, and 48 Stat. 901 (15 U.S.C. 78b, 78q,
78q-1, 78w);

Sections 240.17Ad-5 and 240.17Ad-10 are also
issued under secs. 3 and 17A; 48 Stat. 882, as
amended, and 89 Stat. (156 U.S.C. 78c and 78q—
1);

Section 240.17Ad-7 also issued under 15
U.S.C. 78b, 78q, and 78q-1.
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Sections 240.19c—4 also issued under secs. 6,
11A, 14, 15A, 19 and 23 of the Securities Ex-
change Act of 1934 (15 U.S.C. 780-3, and 78s);

Section 240.19¢c-5 also issued under Sections
6, 11A, and 19 of the Securities Exchange Act
of 1934, 48 Stat. 885, as amended, 89 Stat. 111,
as amended, and 48 Stat. 898, as amended, 15
U.S.C. 78f, 78k-1, and 78s.

Section 240.21F is also issued under Pub. L.
111-203, §922(a), 124 Stat. 1841 (2010).

Section 240.31-1 is also issued under sec. 31,
48 Stat. 904, as amended (15 U.S.C. T8ee).

EDITORIAL NOTE: Nomenclature changes to
part 240 appear at 57 FR 36501, Aug. 13, 1992,
and 57 FR 47409, Oct. 16, 1992.

NoTE: In §§240.0-1 to 240.24b-3, the numbers
to the right of the decimal point correspond
with the respective rule numbers of the rules
and regulations under the Securities Ex-
change Act of 1934.

ATTENTION ELECTRONIC FILERS

THIS REGULATION SHOULD BE
READ IN CONJUNCTION WITH REGU-
LATION S-T (PART 232 OF THIS
CHAPTER), WHICH GOVERNS THE
PREPARATION AND SUBMISSION OF
DOCUMENTS IN ELECTRONIC FOR-
MAT. MANY PROVISIONS RELATING
TO THE PREPARATION AND SUB-
MISSION OF DOCUMENTS IN PAPER
FORMAT CONTAINED IN THIS REGU-
LATION ARE SUPERSEDED BY THE
PROVISIONS OF REGULATION S-T
FOR DOCUMENTS REQUIRED TO BE
FILED IN ELECTRONIC FORMAT.

Subpart A—Rules and Regulations
Under the Securities Ex-
change Act of 1934

RULES OF GENERAL APPLICATION

§240.0-1 Definitions.

(a) As used in the rules and regula-
tions in this part, prescribed by the
Commission pursuant to Title I of the
Securities Exchange Act of 1934 (48
Stat. 881-905; 15 U.S.C. chapter 2B), un-
less the context otherwise specifically
requires:

(1) The term Commission means the
Securities and Exchange Commission.

(2) The term act means Title I of the
Securities Exchange Act of 1934.

(3) The term section refers to a sec-
tion of the Securities Exchange Act of
1934.1

1The provisions of paragraph (a)(3) of 17
CFR 240.0-1 relate to the terminology of
Continued
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(4) The term rules and regulations re-
fers to all rules and regulations adopt-
ed by the Commission pursuant to the
act, including the forms for registra-
tion and reports and the accompanying
instructions thereto.

(5) The term electronic filer means a
person or an entity that submits filings
electronically pursuant to Rules 100
and 101 of Regulation S-T (§§232.100 and
232.101 of this chapter, respectively).

(6) The term electronic filing means a
document under the federal securities
laws that is transmitted or delivered to
the Commission in electronic format.

(b) Unless otherwise specifically stat-
ed, the terms used in this part shall
have the meaning defined in the act.

(c) A rule or regulation which defines
a term without express reference to the
act or to the rules and regulations, or
to a portion thereof, defines such term
for all purposes as used both in the act
and in the rules and regulations, unless
the context otherwise specifically re-
quires.

(d) Unless otherwise specified or the
context otherwise requires, the term
prospectus means a prospectus meeting
the requirements of section 10(a) of the
Securities Act of 1933 as amended.

CROSS REFERENCES: For definition of ‘‘list-
ed”’, see §240.3b-1; ‘‘officer’’, §240.3b-2; ‘‘short
sale”, §240.3b-3. For additional definitions,
see §240.15c1-1.

[13 FR 8178, Dec. 22, 1948, as amended at 13
FR 9321, Dec. 31, 1948; 19 FR 6730, Oct. 20, 1954;
58 FR 14682, Mar. 18, 1993; 62 FR 36459, July 8,
1997]

§240.0-2 Business hours of the Com-
mission.

(a) The principal office of the Com-
mission, at 100 F Street, NE, Wash-
ington, DC 20549, is open each day, ex-
cept Saturdays, Sundays, and Federal
holidays, from 9 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever currently is in
effect in Washington, DC, provided that
hours for the filing of documents pur-
suant to the Act or the rules and regu-
lations thereunder are as set forth in
paragraphs (b) and (c) of this section.

rules and regulations as published by the Se-
curities and Exchange Commission and are
inapplicable to the terminology appearing in
the Code of Federal Regulations.
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(b) Submissions made in paper. Paper
documents filed with or otherwise fur-
nished to the Commission may be sub-
mitted to the Commission each day,
except Saturdays, Sundays and federal
holidays, from 8 a.m. to 5:30 p.m., East-
ern Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect.

(c) Electronic filings. Filings made by
direct transmission may be submitted
to the Commission each day, except
Saturdays, Sundays and federal holi-
days, from 8 a.m. to 10 p.m., Eastern
Standard Time or Eastern Daylight
Saving Time, whichever is currently in
effect.

CROSS REFERENCES: For registration and
exemption of exchanges, see §§240.6a-1 to
240.6a-3. For forms for permanent registra-
tion of securities, see §240.12b-1. For regula-
tions relating to registration of securities,
see §§240.12b-1 to 240.12b-36. For forms for ap-
plications for registration of brokers and
dealers, see §§240.15b1-1 to 240.15b9-1.

[68 FR 14682, Mar. 18, 1993, as amended at 65
FR 24801, Apr. 27, 2000; 68 FR 25799, May 13,
2003; 73 FR 973, Jan. 4, 2008]

§240.0-3 Filing of material with the
Commission.

(a) All papers required to be filed
with the Commission pursuant to the
Act or the rules and regulations there-
under shall be filed at the principal of-
fice in Washington, DC. Material may
be filed by delivery to the Commission,
through the mails or otherwise. The
date on which papers are actually re-
ceived by the Commission shall be the
date of filing thereof if all of the re-
quirements with respect to the filing
have been complied with, except that if
the last day on which papers can be ac-
cepted as timely filed falls on a Satur-
day, Sunday or holiday, such papers
may be filed on the first business day
following.

(b) The manually signed original (or
in the case of duplicate originals, one
duplicate original) of all registrations,
applications, statements, reports, or
other documents filed under the Secu-
rities Exchange Act of 1934, as amend-
ed, shall be numbered sequentially (in
addition to any internal numbering
which otherwise may be present) by
handwritten, typed, printed, or other
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legible form of notation from the fac-
ing page of the document through the
last page of that document and any ex-
hibits or attachments thereto. Further,
the total number of pages contained in
a numbered original shall be set forth
on the first page of the document.

(c) Each document filed shall contain
an exhibit index, which should imme-
diately precede the exhibits filed with
such document. The index shall list
each exhibit filed and identify by hand-
written, typed, printed, or other legible
form of notation in the manually
signed original, the page number in the
sequential numbering system described
in paragraph (b) of this section where
such exhibit can be found or where it is
stated that the exhibit is incorporated
by reference. Further, the first page of
the manually signed document shall
list the page in the filing where the ex-
hibit index is located.

[44 FR 4666, Jan. 23, 1979, as amended at 45
FR 58828, Sept. 5, 1980]

§240.0-4 Nondisclosure of information
obtained in examinations and in-
vestigations.

Information or documents obtained
by officers or employees of the Com-
mission in the course of any examina-
tion or investigation pursuant to sec-
tion 17(a) (48 Stat. 897, section 4, 49
Stat. 1379; 15 U.S.C. 78q(a)) or 21(a) (48
Stat. 899; 156 U.S.C. 78u(a)) shall, unless
made a matter of public record, be
deemed confidential. Except as pro-
vided by 17 CFR 203.2, officers and em-
ployees are hereby prohibited from
making such confidential information
or documents or any other non-public
records of the Commission available to
anyone other than a member, officer or
employee of the Commission, unless
the Commission or the General Coun-
sel, pursuant to delegated authority,
authorizes the disclosure of such infor-
mation or the production of such docu-
ments as not being contrary to the
public interest. Any officer or em-
ployee who is served with a subpoena
requiring the disclosure of such infor-
mation or the production of such docu-
ments shall appear in court and, unless
the authorization described in the pre-
ceding sentence shall have been given,
shall respectfully decline to disclose
the information or produce the docu-
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ments called for, basing his or her re-
fusal upon this section. Any officer or
employee who is served with such a
subpoena shall promptly advise the
General Counsel of the service of such
subpoena, the nature of the informa-
tion or documents sought, and any cir-
cumstances which may bear upon the
desirability of making available such
information or documents.

[44 FR 50836, Aug. 30, 1979, as amended at 53
FR 17459, May 17, 1988; 76 FR 71876, Nov. 21,
2011]

§240.0-5 Reference to rule by obsolete
designation.

Wherever in any rule, form, or in-
struction book specific reference is
made to a rule by number or other des-
ignation which is now obsolete, such
reference shall be deemed to be made
to the corresponding rule or rules in
the existing general rules and regula-
tions.

[13 FR 8179, Dec. 22, 1948]

§240.0-6 Disclosure detrimental to the
national defense or foreign policy.

(a) Any requirement to the contrary
notwithstanding, no registration state-
ment, report, proxy statement or other
document filed with the Commission or
any securities exchange shall contain
any document or information which,
pursuant to Executive order, has been
classified by an appropriate depart-
ment or agency of the United States
for protection in the interests of na-
tional defense or foreign policy.

(b) Where a document or information
is omitted pursuant to paragraph (a) of
this section, there shall be filed, in lieu
of such document or information, a
statement from an appropriate depart-
ment or agency of the United States to
the effect that such document or infor-
mation has been classified or that the
status thereof is awaiting determina-
tion. Where a document is omitted pur-
suant to paragraph (a) of this section,
but information relating to the subject
matter of such document is neverthe-
less included in material filed with the
Commission pursuant to a determina-
tion of an appropriate department or
agency of the United States that dis-
closure of such information would not
be contrary to the interests of national
defense or foreign policy, a statement
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from such department or agency to
that effect shall be submitted for the
information of the Commission. A reg-
istrant may rely upon any such state-
ment in filing or omitting any docu-
ment or information to which the
statement relates.

(c) The Commission may protect any
information in its possession which
may require classification in the inter-
ests of national defense or foreign pol-
icy pending determination by an appro-
priate department or agency as to
whether such information should be
classified.

(d) It shall be the duty of the reg-
istrant to submit the documents or in-
formation referred to in paragraph (a)
of this section to the appropriate de-
partment or agency of the United
States prior to filing them with the
Commission and to obtain and submit
to the Commission, at the time of fil-
ing such documents or information, or
in lieu thereof, as the case may be, the
statements from such department or
agency required by paragraph (b) of
this section. All such statements shall
be in writing.

[33 FR 7682, May 24, 1968]

§240.0-8 Application of rules to reg-
istered broker-dealers.

Any provision of any rule or regula-
tion under the Act which prohibits any
act, practice, or course of business by
any person if the mails or any means
or instrumentality of interstate com-
merce are used in connection there-
with, shall also prohibit any such act,
practice, or course of business by any
broker or dealer registered pursuant to
section 15(b) of the Act, or any person
acting on behalf of such a broker or
dealer, irrespective of any use of the
mails or any means or instrumentality
of interstate commerce.

[29 FR 12555, Sept. 3, 1964]

§240.0-9 Payment of fees.

All payment of fees shall be made by
wire transfer, or by certified check,
bank cashier’s check, United States
postal money order, or bank money
order payable to the Securities and Ex-
change Commission, omitting the
name or title of any official of the
Commission. Payment of filing fees re-
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quired by this section shall be made in
accordance with the directions set
forth in §202.3a of this chapter.

[72 FR 6014, Feb. 1, 2008]

§240.0-10 Small entities under the Se-
curities Exchange Act for purposes
of the Regulatory Flexibility Act.

For purposes of Commission rule-
making in accordance with the provi-
sions of Chapter Six of the Administra-
tive Procedure Act (6 U.S.C. 601 et
seq.), and unless otherwise defined for
purposes of a particular rulemaking
proceeding, the term small business or
small organization shall:

(a) When used with reference to an
‘“‘issuer” or a ‘‘person,” other than an
investment company, mean an ‘‘issuer”’
or ‘“‘person’ that, on the last day of its
most recent fiscal year, had total as-
sets of $6 million or less;

(b) When used with reference to an
“issuer” or ‘‘person’’ that is an invest-
ment company, have the meaning as-
cribed to those terms by §270.0-10 of
this chapter;

(c) When used with reference to a
broker or dealer, mean a broker or
dealer that:

(1) Had total capital (net worth plus
subordinated liabilities) of less than
$500,000 on the date in the prior fiscal
yvear as of which its audited financial
statements were prepared pursuant to
§240.17a-5(d) or, if not required to file
such statements, a broker or dealer
that had total capital (net worth plus
subordinated liabilities) of less than
$500,000 on the last business day of the
preceding fiscal year (or in the time
that it has been in business, if shorter);
and

(2) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion as defined in this section;

(d) When used with reference to a
clearing agency, mean a clearing agen-
cy that:

(1) Compared, cleared and settled less
than $500 million in securities trans-
actions during the preceding fiscal year
(or in the time that it has been in busi-
ness, if shorter);

(2) Had less than $200 million of funds
and securities in its custody or control
at all times during the preceding fiscal
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year (or in the time that it has been in
business, if shorter); and

(3) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion as defined in this section;

(e) When used with reference to an
exchange, mean any exchange that:

(1) Has been exempted from the re-
porting requirements of §242.601 of this
chapter; and

(2) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion as defined in this section;

(f) When used with reference to a mu-
nicipal securities dealer that is a bank
(including any separately identifiable
department or division of a bank),
mean any such municipal securities
dealer that:

(1) Had, or is a department of a bank
that had, total assets of less than $10
million at all times during the pre-
ceding fiscal year (or in the time that
it has been in business, if shorter);

(2) Had an average monthly volume
of municipal securities transactions in
the preceding fiscal year (or in the
time it has been registered, if shorter)
of less than $100,000; and

(3) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion as defined in this section;

(g) When used with reference to a se-
curities information processor, mean a
securities information processor that:

(1) Had gross revenues of less than $10
million during the preceding fiscal
year (or in the time it has been in busi-
ness, if shorter);

(2) Provided service to fewer than 100
interrogation devices or moving tick-
ers at all times during the preceding
fiscal year (or in the time that it has
been in business, if shorter); and

(3) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion under this section; and

(h) When used with reference to a
transfer agent, mean a transfer agent
that:

(1) Received less than 500 items for
transfer and less than 500 items for
processing during the preceding six
months (or in the time that it has been
in business, if shorter);
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(2) Transferred items only of issuers
that would be deemed ‘‘small busi-
nesses’ or ‘‘small organizations’ as de-
fined in this section; and

(3) Maintained master shareholder
files that in the aggregate contained
less than 1,000 shareholder accounts or
was the named transfer agent for less
than 1,000 shareholder accounts at all
times during the preceding fiscal year
(or in the time that it has been in busi-
ness, if shorter); and

(4) Is not affiliated with any person
(other than a natural person) that is
not a small business or small organiza-
tion under this section.

(i) For purposes of paragraph (c) of
this section, a broker or dealer is affili-
ated with another person if:

(1) Such broker or dealer controls, is
controlled by, or is under common con-
trol with such other person; a person
shall be deemed to control another per-
son if that person has the right to vote
25 percent or more of the voting securi-
ties of such other person or is entitled
to receive 25 percent or more of the net
profits of such other person or is other-
wise able to direct or cause the direc-
tion of the management or policies of
such other person; or

(2) Such broker or dealer introduces
transactions in securities, other than
registered investment company securi-
ties or interests or participations in in-
surance company separate accounts, to
such other person, or introduces ac-
counts of customers or other brokers
or dealers, other than accounts that
hold only registered investment com-
pany securities or interests or partici-
pations in insurance company separate
accounts, to such other person that
carries such accounts on a fully dis-
closed basis.

(j) For purposes of paragraphs (d)
through (h) of this section, a person is
affiliated with another person if that
person controls, is controlled by, or is
under common control with such other
person; a person shall be deemed to
control another person if that person
has the right to vote 25 percent or
more of the voting securities of such
other person or is entitled to receive 25
percent or more of the net profits of
such other person or is otherwise able
to direct or cause the direction of the
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management or policies of such other
person.

(k) For purposes of paragraph (g) of
this section, ‘‘interrogation device”
shall refer to any device that may be
used to read or receive securities infor-
mation, including quotations, indica-
tions of interest, last sale data and
transaction reports, and shall include
proprietary terminals or personal com-
puters that receive securities informa-
tion via computer-to-computer inter-
faces or gateway access.

[47 FR 5222, Feb. 4, 1982, as amended at 51 FR
25362, July 14, 1986; 63 FR 35514, June 30, 1998;
70 FR 37617, June 29, 2005]

§240.0-11 Filing fees for certain acqui-
sitions, dispositions and similar
transactions.

(a) General. (1) At the time of filing a
disclosure document described in para-
graphs (b) through (d) of this section
relating to certain acquisitions, dis-
positions, business combinations, con-
solidations or similar transactions, the
person filing the specified document
shall pay a fee payable to the Commis-
sion to be calculated as set forth in
paragraphs (b) through (d) of this sec-
tion.

(2) Only one fee per transaction is re-
quired to be paid. A required fee shall
be reduced in an amount equal to any
fee paid with respect to such trans-
action pursuant to either section 6(b)
of the Securities Act of 1933 or any ap-
plicable provision of this rule; the fee
requirements under section 6(b) shall
be reduced in an amount equal to the
fee paid the Commission with respect
to a transaction under this regulation.
No part of a filing fee is refundable.

(3) If at any time after the initial
payment the aggregate consideration
offered is increased, an additional fil-
ing fee based upon such increase shall
be paid with the required amended fil-
ing.

(4) When the fee is based upon the
market value of securities, such mar-
ket value shall be established by either
the average of the high and low prices
reported in the consolidated reporting
system (for exchange traded securities
and last sale reported over-the-counter
securities) or the average of the bid
and asked price (for other over-the-
counter securities) as of a specified
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date within 5 business days prior to the
date of the filing. If there is no market
for the securities, the value shall be
based upon the book value of the secu-
rities computed as of the latest prac-
ticable date prior to the date of the fil-
ing, unless the issuer of the securities
is in bankruptcy or receivership or has
an accumulated capital deficit, in
which case one-third of the principal
amount, par value or stated value of
the securities shall be used.

(5) The cover page of the filing shall
set forth the calculation of the fee in
tabular format, as well as the amount
offset by a previous filing and the iden-
tification of such filing, if applicable.

(b) Section 13(e)(1) filings. At the time
of filing such statement as the Com-
mission may require pursuant to sec-
tion 13(e)(1) of the Exchange Act, a fee
of one-fiftieth of one percent of the
value of the securities proposed to be
acquired by the acquiring person. The
value of the securities proposed to be
acquired shall be determined as fol-
lows:

(1) The value of the securities to be
acquired solely for cash shall be the
amount of cash to be paid for them:

(2) The value of the securities to be
acquired with securities or other non-
cash consideration, whether or not in
combination with a cash payment for
the same securities, shall be based
upon the market value of the securities
to be received by the acquiring person
as established in accordance with para-
graph (a)(4) of this section.

(c) Proxy and information statement fil-
ings. At the time of filing a preliminary
proxy statement pursuant to Rule 14a—
6(a) or preliminary information state-
ment pursuant to Rule 1l4c-5(a) that
concerns a merger, consolidation, ac-
quisition of a company, or proposed
sale or other disposition of substan-
tially all the assets of the registrant
(including a liquidation), the following
fee:

(1) For preliminary material involv-
ing a vote upon a merger, consolidation
or acquisition of a company, a fee of
one-fiftieth of one percent of the pro-
posed cash payment or of the value of
the securities and other property to be
transferred to security holders in the
transaction. The fee is payable whether
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the registrant is acquiring another
company or being acquired.

(i) The value of securities or other
property to be transferred to security
holders, whether or not in combination
with a cash payment for the same secu-
rities, shall be based upon the market
value of the securities to be received
by the acquiring person as established
in accordance with paragraph (a)(4) of
this section.

(ii) Notwithstanding the above,
where the acquisition, merger or con-
solidation is for the sole purpose of
changing the registrant’s domicile, no
filing fee is required to be paid.

(2) For preliminary material involv-
ing a vote upon a proposed sale or
other disposition of substantially all
the assets of the registrant, a fee of
one-fiftieth of one percent of the aggre-
gate of the cash and the value of the
securities (other than its own) and
other property to be received by the
registrant. In the case of a disposition
in which the registrant will not receive
any property, such as at liquidation or
spin-off, the fee shall be one-fiftieth of
one percent of the aggregate of the
cash and the value of the securities and
other property to be distributed to se-
curity holders.

(i) The value of the securities to be
received (or distributed in the case of a
spin-off or liquidation) shall be based
upon the market value of such securi-
ties as established in accordance with
paragraph (a)(4) of this section.

(ii) The value of other property shall
be a bona fide estimate of the fair mar-
ket value of such property.

(3) Where two or more companies are
involved in the transaction, each shall
pay a proportionate share of such fee,
determined by the persons involved.

(4) Notwithstanding the above, the
fee required by this paragraph (c) shall
not be payable for a proxy statement
filed by a company registered under
the Investment Company Act of 1940.

(d) Section 14(d)(1) filings. At the time
of filing such statement as the Com-
mission may require pursuant to sec-
tion 14(d)(1) of the Act, a fee of one-fif-
tieth of one percent of the aggregate of
the cash or of the value of the securi-
ties or other property offered by the
bidder. Where the bidder is offering se-
curities or other non-cash consider-
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ation for some or all of the securities
to be acquired, whether or not in com-
bination with a cash payment for the
same securities, the value of the con-
sideration to be offered for such securi-
ties shall be based upon the market
value of the securities to be received
by the bidder as established in accord-
ance with paragraph (a)(4) of this sec-
tion.

[61 FR 2476, Jan. 17, 1986, as amended at 58
FR 14682, Mar. 18, 1993; 61 FR 49959, Sept. 24,
1996; 73 FR 17813, Apr. 1, 2008]

§240.0-12 Commission procedures for
filing applications for orders for ex-
emptive relief under Section 36 of
the Exchange Act.

(a) The application shall be in writ-
ing in the form of a letter, must in-
clude any supporting documents nec-
essary to make the application com-
plete, and otherwise must comply with
§240.0-3. All applications must be sub-
mitted to the Office of the Secretary of
the Commission. Requestors may seek
confidential treatment of their applica-
tions to the extent provided under
§200.81 of this chapter. If an application
is incomplete, the Commission,
through the Division handling the ap-
plication, may request that the appli-
cation be withdrawn unless the appli-
cant can justify, based on all the facts
and circumstances, why supporting
materials have not been submitted and
undertakes to submit the omitted ma-
terials promptly.

(b) An applicant may submit a re-
quest electronically. The electronic
mailbox to use for these applications is
described on the Commission’s Web
site at http:/www.sec.gov in the ‘‘Ex-
change Act Exemptive Applications”
section. In the event the electronic
mailbox is revised in the future, appli-
cants can find the appropriate mailbox
by accessing the ‘‘Electronic Mailboxes
at the Commission’ section.

(c) An applicant also may submit a
request in paper format. Five copies of
every paper application and every
amendment to such an application
must be submitted to the Office of the
Secretary at 100 F Street, NE., Wash-
ington, DC 20549-1090. Applications
must be on white paper no larger than
8l by 11 inches in size. The left margin
of applications must be at least 1%
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inches wide, and if the application is
bound, it must be bound on the left
side. All typewritten or printed mate-
rial must be on one side of the paper
only and must be set forth in black ink
s0 as to permit photocopying.

(d) Every application (electronic or
paper) must contain the name, address
and telephone number of each appli-
cant and the name, address, and tele-
phone number of a person to whom any
questions regarding the application
should be directed. The Commission
will not consider hypothetical or anon-
ymous requests for exemptive relief.
Each applicant shall state the basis for
the relief sought, and identify the an-
ticipated benefits for investors and any
conditions or limitations the applicant
believes would be appropriate for the
protection of investors. Applicants
should also cite to and discuss applica-
ble precedent.

(e) Amendments to the application
should be prepared and submitted as
set forth in these procedures and
should be marked to show what
changes have been made.

(f) After the filing is complete, the
applicable Division will review the ap-
plication. Once all questions and issues
have been answered to the satisfaction
of the Division, the staff will make an
appropriate recommendation to the
Commission. After consideration of the
recommendation by the Commission,
the Commission’s Office of the Sec-
retary will issue an appropriate re-
sponse and will notify the applicant. If
the application pertains to a section of
the Exchange Act pursuant to which
the Commission has delegated its au-
thority to the appropriate Division, the
Division Director or his or her designee
will issue an appropriate response and
notify the applicant.

(g) The Commission, in its sole dis-
cretion, may choose to publish in the
FEDERAL REGISTER a notice that the
application has been submitted. The
notice would provide that any person
may, within the period specified there-
in, submit to the Commission any in-
formation that relates to the Commis-
sion action requested in the applica-
tion. The notice also would indicate
the earliest date on which the Commis-
sion would take final action on the ap-
plication, but in no event would such
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action be taken earlier than 25 days
following publication of the notice in
the FEDERAL REGISTER.

(h) The Commission may, in its sole
discretion, schedule a hearing on the
matter addressed by the application.

[63 FR 8102, Feb. 18. 1998, as amended at 73
FR 973, Jan. 4, 2008; 76 FR 43891, July 22, 2011]

§240.3a1-1 Exemption from the defini-
tion of “Exchange” under Section
3(a)(1) of the Act.

(a) An organization, association, or
group of persons shall be exempt from
the definition of the term ‘‘exchange”
under section 3(a)(1) of the Act, (156
U.S.C. 78c(a)(1)), if such organization,
association, or group of persons:

(1) Is operated by a national securi-
ties association;

(2) Is in compliance with Regulation
ATS, 17 CFR 242.300 through 242.303; or

(3) Pursuant to paragraph (a) of
§242.301 of Regulation ATS, 17 CFR
242.301(a), is not required to comply
with Regulation ATS, 17 CFR 242.300
through 242.303.

(b) Notwithstanding paragraph (a) of
this section, an organization, associa-
tion, or group of persons shall not be
exempt under this section from the def-
inition of ‘‘exchange,” if:

(1) During three of the preceding four
calendar quarters such organization,
association, or group of persons had:

(i) Fifty percent or more of the aver-
age daily dollar trading volume in any
security and five percent or more of
the average daily dollar trading vol-
ume in any class of securities; or

(ii) Forty percent or more of the av-
erage daily dollar trading volume in
any class of securities; and

(2) The Commission determines, after
notice to the organization, association,
or group of persons, and an opportunity
for such organization, association, or
group of persons to respond, that such
an exemption would not be necessary
or appropriate in the public interest or
consistent with the protection of inves-
tors taking into account the require-
ments for exchange registration under
section 6 of the Act, (15 U.S.C. 78f), and
the objectives of the national market
system under section 11A of the Act,
(15 U.S.C 78k-1).
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(3) For purposes of paragraph (b) of
this section, each of the following shall
be considered a ‘‘class of securities’:

(i) Equity securities, which shall
have the same meaning as in §240.3a11-
1

(ii) Listed options, which shall mean
any options traded on a national secu-
rities exchange or automated facility
of a national securities exchange;

(iii) Unlisted options, which shall
mean any options other than those
traded on a national securities ex-
change or automated facility of a na-
tional securities association;

(iv) Municipal securities, which shall
have the same meaning as in section
3(a)(29) of the Act, (15 U.S.C. 78c(a)(29));

(v) Corporate debt securities, which
shall mean any securities that:

(A) Evidence a liability of the issuer
of such securities;

(B) Have a fixed maturity date that
is at least one year following the date
of issuance; and

(C) Are not exempted securities, as
defined in section 3(a)(12) of the Act,
(15 U.S.C. 78c(a)(12));

(vi) Foreign corporate debt securi-
ties, which shall mean any securities
that:

(A) Evidence a liability of the issuer
of such debt securities;

(B) Are issued by a corporation or
other organization incorporated or or-
ganized under the laws of any foreign
country; and

(C) Have a fixed maturity date that is
at least one year following the date of
issuance; and

(vii) Foreign sovereign debt securi-
ties, which shall mean any securities
that:

(A) Evidence a liability of the issuer
of such debt securities;

(B) Are issued or guaranteed by the
government of a foreign country, any
political subdivision of a foreign coun-
try or any supranational entity; and

(C) Do not have a maturity date of a
yvear or less following the date of
issuance.

[63 FR 70917, Dec. 22, 1998, as amended at 74

FR 52372, Oct. 9, 2009]

§240.3a4-1 Associated persons of an
issuer deemed not to be brokers.

(a) An associated person of an issuer
of securities shall not be deemed to be
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a broker solely by reason of his partici-
pation in the sale of the securities of
such issuer if the associated person:

(1) Is not subject to a statutory dis-
qualification, as that term is defined in
section 3(a)(39) of the Act, at the time
of his participation; and

(2) Is not compensated in connection
with his participation by the payment
of commissions or other remuneration
based either directly or indirectly on
transactions in securities; and

(3) Is not at the time of his participa-
tion an associated person of a broker or
dealer; and

(4) Meets the conditions of any one of
paragraph (a)(4) (i), (ii), or (iii) of this
section.

(i) The associated person restricts his
participation to transactions involving
offers and sales of securities:

(A) To a registered broker or dealer;
a registered investment company (or
registered separate account); an insur-
ance company; a bank; a savings and
loan association; a trust company or
similar institution supervised by a
state or federal banking authority; or a
trust for which a bank, a savings and
loan association, a trust company, or a
registered investment adviser either is
the trustee or is authorized in writing
to make investment decisions; or

(B) That are exempted by reason of
section 3(a)(7), 3(a)(9) or 3(a)(10) of the
Securities Act of 1933 from the reg-
istration provisions of that Act; or

(C) That are made pursuant to a plan
or agreement submitted for the vote or
consent of the security holders who
will receive securities of the issuer in
connection with a reclassification of
securities of the issuer, a merger or
consolidation or a similar plan of ac-
quisition involving an exchange of se-
curities, or a transfer of assets of any
other person to the issuer in exchange
for securities of the issuer; or

(D) That are made pursuant to a
bonus, profit-sharing, pension, retire-
ment, thrift, savings, incentive, stock
purchase, stock ownership, stock ap-
preciation, stock option, dividend rein-
vestment or similar plan for employees
of an issuer or a subsidiary of the
issuer;

(i) The associated person meets all
of the following conditions:
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(A) The associated person primarily
performs, or is intended primarily to
perform at the end of the offering, sub-
stantial duties for or on behalf of the
issuer otherwise than in connection
with transactions in securities; and

(B) The associated person was not a
broker or dealer, or an associated per-
son of a broker or dealer, within the
preceding 12 months; and

(C) The associated person does not
participate in selling an offering of se-
curities for any issuer more than once
every 12 months other than in reliance
on paragraph (a)(4)(i) or (iii) of this
section, except that for securities
issued pursuant to rule 415 under the
Securities Act of 1933, the 12 months
shall begin with the last sale of any se-
curity included within one rule 415 reg-
istration.

(iii) The associated person restricts
his participation to any one or more of
the following activities:

(A) Preparing any written commu-
nication or delivering such commu-
nication through the mails or other
means that does not involve oral solici-
tation by the associated person of a po-
tential purchaser; Provided, however,
that the content of such communica-
tion is approved by a partner, officer or
director of the issuer;

(B) Responding to inquiries of a po-
tential purchaser in a communication
initiated by the potential purchaser;
Provided, however, That the content of
such responses are limited to informa-
tion contained in a registration state-
ment filed under the Securities Act of
1933 or other offering document; or

(C) Performing ministerial and cler-
ical work involved in effecting any
transaction.

(b) No presumption shall arise that
an associated person of an issuer has
violated section 15(a) of the Act solely
by reason of his participation in the
sale of securities of the issuer if he
does not meet the conditions specified
in paragraph (a) of this section.

(¢c) Definitions. When used in this sec-
tion:

(1) The term associated person of an
issuer means any natural person who is
a partner, officer, director, or em-
ployee of:

(i) The issuer;
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(ii) A corporate general partner of a
limited partnership that is the issuer;

(iii) A company or partnership that
controls, is controlled by, or is under
common control with, the issuer; or

(iv) An investment adviser registered
under the Investment Advisers Act of
1940 to an investment company reg-
istered under the Investment Company
Act of 1940 which is the issuer.

(2) The term associated person of a
broker or dealer means any partner, offi-
cer, director, or branch manager of
such broker or dealer (or any person
occupying a similar status or per-
forming similar functions), any person
directly or indirectly controlling, con-
trolled by, or under common control
with such broker or dealer, or any em-
ployee of such broker or dealer, except
that any person associated with a
broker or dealer whose functions are
solely clerical or ministerial and any
person who is required under the laws
of any State to register as a broker or
dealer in that State solely because
such person is an issuer of securities or
associated person of an issuer of securi-
ties shall not be included in the mean-
ing of such term for purposes of this
section.

[60 FR 27946, July 9, 1985]
§§ 240.3a4-2—240.3a4-6 [Reserved]

§240.3a5-1 Exemption from the defini-
tion of “dealer” for a bank engaged
in riskless principal transactions.

(a) A bank is exempt from the defini-
tion of the term ‘‘dealer” to the extent
that it engages in or effects riskless
principal transactions if the number of
such riskless principal transactions
during a calendar year combined with
transactions in which the bank is act-
ing as an agent for a customer pursu-
ant to section 3(a)(4)(B)(xi) of the Act
(15 U.S.C. 78c(a)(4)(B)(xi)) during that
same year does not exceed 500.

(b) For purposes of this section, the
term riskless principal transaction
means a transaction in which, after
having received an order to buy from a
customer, the bank purchased the secu-
rity from another person to offset a
contemporaneous sale to such cus-
tomer or, after having received an
order to sell from a customer, the bank
sold the security to another person to
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offset a contemporaneous
from such customer.

[68 FR 8700, Feb. 24, 2003]

§240.3a5-2 Exemption from the defini-
tion of “dealer” for banks effecting
transactions in securities issued
pursuant to Regulation S.

(a) A bank is exempt from the defini-
tion of the term ‘‘dealer’ under section
3(a)(5) of the Act (156 U.S.C. 78c(a)(b)), to
the extent that, in a riskless principal
transaction, the bank:

(1) Purchases an eligible security
from an issuer or a broker-dealer and
sells that security in compliance with
the requirements of 17 CFR 230.903 to a
purchaser who is not in the United
States;

(2) Purchases from a person who is
not a U.S. person under 17 CFR
230.902(k) an eligible security after its
initial sale with a reasonable belief
that the eligible security was initially
sold outside of the United States with-
in the meaning of and in compliance
with the requirements of 17 CFR
230.903, and resells that security to a
purchaser who is not in the United
States or to a registered broker or
dealer, provided that if the resale is
made prior to the expiration of any ap-
plicable distribution compliance period
specified in 17 CFR 230.903(b)(2) or
(b)(3), the resale is made in compliance

purchase

with the requirements of 17 CFR
230.904; or
(3) Purchases from a registered

broker or dealer an eligible security
after its initial sale with a reasonable
belief that the eligible security was
initially sold outside of the United
States within the meaning of and in
compliance with the requirements of 17
CFR 230.903, and resells that security
to a purchaser who is not in the United
States, provided that if the resale is
made prior to the expiration of any ap-
plicable distribution compliance period
specified in 17 CFR 230.903(b)(2) or
(b)(3), the resale is made in compliance
with the requirements of 17 CFR
230.904.

(b) Definitions. For purposes of this
section:

(1) Distributor has the same meaning
as in 17 CFR 230.902(d).

(2) Eligible security means a security
that:
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(i) Is not being sold from the inven-
tory of the bank or an affiliate of the
bank; and

(ii) Is not being underwritten by the
bank or an affiliate of the bank on a
firm-commitment basis, unless the
bank acquired the security from an un-
affiliated distributor that did not pur-
chase the security from the bank or an
affiliate of the bank.

(3) Purchaser means a person who
purchases an eligible security and who
is not a U.S. person under 17 CFR
230.902(k).

(4) Riskless principal transaction means
a transaction in which, after having re-
ceived an order to buy from a cus-
tomer, the bank purchased the security
from another person to offset a con-
temporaneous sale to such customer
or, after having received an order to
sell from a customer, the bank sold the
security to another person to offset a
contemporaneous purchase from such
customer.

[72 FR 56567, Oct. 3, 2007]

§240.3a5-3 Exemption from the defini-
tion of “dealer” for banks engaging
in securities lending transactions.

(a) A bank is exempt from the defini-
tion of the term ‘‘dealer’’ under section
3(a)(b) of the Act (15 U.S.C. 78c(a)(b)), to
the extent that, as a conduit lender, it
engages in or effects securities lending
transactions, and any securities lend-
ing services in connection with such
transactions, with or on behalf of a
person the bank reasonably believes to
be:

(1) A qualified investor as defined in
section 3(a)(54)(A) of the Act (15 U.S.C.
78c(a)(54)(A)); or

(2) Any employee benefit plan that
owns and invests, on a discretionary
basis, not less than $25,000,000 in invest-
ments.

(b)  Securities lending transaction
means a transaction in which the
owner of a security lends the security
temporarily to another party pursuant
to a written securities lending agree-
ment under which the lender retains
the economic interests of an owner of
such securities, and has the right to
terminate the transaction and to recall
the loaned securities on terms agreed
by the parties.

(c) Securities lending services means:
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(1) Selecting and negotiating with a
borrower and executing, or directing
the execution of the loan with the bor-
rower;

(2) Receiving, delivering, or directing
the receipt or delivery of loaned securi-
ties;

(3) Receiving, delivering, or directing
the receipt or delivery of collateral;

(4) Providing mark-to-market, cor-
porate action, recordkeeping or other
services incidental to the administra-
tion of the securities lending trans-
action;

(5) Investing, or directing the invest-
ment of, cash collateral; or

(6) Indemnifying the lender of securi-
ties with respect to various matters.

(d) For the purposes of this section,
the term conduit lender means a bank
that borrows or loans securities, as
principal, for its own account, and con-
temporaneously loans or borrows the
same securities, as principal, for its
own account. A bank that qualifies
under this definition as a conduit lend-
er at the commencement of a trans-
action will continue to qualify, not-
withstanding whether:

(1) The lending or borrowing trans-
action terminates and so long as the
transaction is replaced within one busi-
ness day by another lending or bor-
rowing transaction involving the same
securities; and

(2) Any substitutions of collateral
occur.

[72 FR 56567, Oct. 3, 2007]

DEFINITION OF ‘“‘EQUITY SECURITY’ AS
USED IN SECTIONS 12(G) AND 16

§240.3a11-1 Definition of the term
“equity security.”

The term equity security is hereby de-
fined to include any stock or similar
security, certificate of interest or par-
ticipation in any profit sharing agree-
ment, preorganization certificate or
subscription, transferable share, voting
trust certificate or certificate of de-
posit for an equity security, limited
partnership interest, interest in a joint
venture, or certificate of interest in a
business trust; any security future on
any such security; or any security con-
vertible, with or without consideration
into such a security, or carrying any
warrant or right to subscribe to or pur-

26

17 CFR Ch. Il (4-1-12 Edition)

chase such a security; or any such war-
rant or right; or any put, call, straddle,
or other option or privilege of buying
such a security from or selling such a
security to another without being
bound to do so.

[67 FR 19673, Apr. 23, 2002]
MISCELLANEOUS EXEMPTIONS

§240.3a12-1 Exemption of certain
mortgages and interests in mort-
gages.

Mortgages, as defined in section
302(d) of the Emergency Home Finance
Act of 1970, which are or have been sold
by the Federal Home Loan Mortgage
Corporation are hereby exempted from
the operation of such provisions of the
Act as by their terms do not apply to
an ‘‘exempted security’” or to ‘‘ex-
empted securities’.

(Sec. 3(a)(12), 48 Stat. 882, 15 U.S.C. 78(¢c))
[37 FR 25167, Nov. 28, 1972]

§240.3a12-2 [Reserved]

§240.3a12-3 Exemption from sections
14(a), 14(b), 14(c), 14(f) and 16 for
securities of certain foreign issuers.

(a) Securities for which the filing of
registration statements on Form 18 [17
CFR 249.218] are authorized shall be ex-
empt from the operation of sections 14
and 16 of the Act.

(b) Securities registered by a foreign
private issuer, as defined in Rule 3b—4
(§240.3b-4 of this chapter), shall be ex-
empt from sections 14(a), 14(b), 14(c),
14(f) and 16 of the Act.

[44 FR 70137, Dec. 6, 1979, as amended at 47
FR 54780, Dec. 6, 1982; 56 FR 30067, July 1,
1991]

§240.3a12-4 Exemptions from sections
15(a) and 15(c)(3) for certain mort-
gage securities.

(a) When used in this Rule the fol-
lowing terms shall have the meanings
indicated:

(1) The term whole loan mortgage
means an evidence of indebtedness se-
cured by mortgage, deed of trust, or
other lien upon real estate or upon
leasehold interests therein where the
entire mortgage, deed or other lien is
transferred with the entire evidence of
indebtedness.
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(2) The term aggregated whole loan
mortgage means two or more whole loan
mortgages that are grouped together
and sold to one person in one trans-
action.

(3) The term participation interest
means an undivided interest rep-
resenting one of only two such inter-
ests in a whole loan mortgage or in an
aggregated whole loan mortgage, pro-
vided that the other interest is re-
tained by the originator of such par-
ticipation interest.

(4) The term commitment means a con-
tract to purchase a whole loan mort-
gage, an aggregated whole loan mort-
gage or a participation interest which
by its terms requires that the contract
be fully executed within 2 years.

(5) The term mortgage security means
a whole loan mortgage, an aggregated
whole loan mortgage, a participation
interest, or a commitment.

(b) A mortgage security shall be
deemed an ‘‘exempted security’” for
purposes of subsections (a) and (c)(3) of
section 15 of the Act provided that, in
the case of and at the time of any sale
of the mortgage security by a broker or
dealer, such mortgage security is not
in default and has an unpaid principal
amount of at least $50,000.

[39 FR 19945, June 5, 1974]

§240.3a12-5 Exemption of certain in-
vestment contract securities from
sections 7(c) and 11(d)(1).

(a) An investment contract security
involving the direct ownership of speci-
fied residential real property shall be
exempted from the provisions of sec-
tions 7(c) and 11(d)(1) of the Act with
respect to any transaction by a broker
or dealer who, directly or indirectly,
arranges for the extension or mainte-
nance of credit on the security to or
from a customer, if the credit:

(1) Is secured by a lien, mortgage,
deed of trust, or any other similar se-
curity interest related only to real
property: Provided, however, That this
provision shall not prevent a lender
from requiring (i) a security interest in
the common areas and recreational fa-
cilities or furniture and fixtures inci-
dental to the investment contract if
the purchase of such furniture and fix-
tures is required by, or subject to the
approval of, the issuer, as a condition
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of purchase; or (ii) an assignment of fu-
ture rentals in the event of default by
the purchaser or a co-signer or guar-
antor on the debt obligation other than
the issuer, its affiliates, or any broker
or dealer offering such securities;

(2) Is to be repaid by periodic pay-
ments of principal and interest pursu-
ant to an amortization schedule estab-
lished by the governing instruments:
Provided, however, That this provision
shall not prevent the extension of cred-
it on terms which require the payment
of interest only, if extended in compli-
ance with the other provisions of this
rule; and

(3) Is extended by a lender which is
not, directly or indirectly controlling,
controlled by, or under common con-
trol with the broker or dealer or the
issuer of the securities or affiliates
thereof.

(b) For purposes of this rule:

(1) Residential real property shall mean
real property containing living accom-
modations, whether used on a perma-
nent or transient basis, and may in-
clude furniture or fixtures if required
as a condition of purchase of the in-
vestment contract or if subject to the
approval of the issuer.

(2) Direct ownership shall mean own-
ership of a fee or leasehold estate or a
beneficial interest in a trust the pur-
chase of which, under applicable local
law, is financed and secured by a secu-
rity interest therein similar to a mort-
gage or deed of trust, but it shall not
include an interest in a real estate in-
vestment trust, an interest in a general
or limited partnership, or similar indi-
rect interest in the ownership of real
property.

(Sec. 3(a)(12), 48 Stat. 882, as amended 84
Stat. 718, 1435, 1499 (15 U.S.C. 78c(12)); sec.
7(c), 48 Stat. 886, as amended 82 Stat. 452 (15
U.S.C. 78g(c)); sec. 11(d)(1), 48 Stat. 891 as
amended 68 Stat. 636 (15 U.S.C. 78k(d)(1)); sec.
15(c), 48 Stat. 895, as amended 52 Stat. 1075, 84
Stat. 16563 (15 U.S.C. 78o(c)); sec. 23(a), 48
Stat. 901, as amended 49 Stat. 704, 1379 (15
U.S.C. 78w(a)))

[40 FR 6646, Feb. 13, 1975]
§240.3a12-6 Definition of

trust fund” as used
3(a)(12) of the Act.

The term common trust fund as used
in section 3(a)(12) of the Act (15 U.S.C.

“common
in section
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78c(a)(12)) shall include a common
trust fund which is maintained by a
bank which is a member of an affili-
ated group, as defined in section 1504(a)
of the Internal Revenue Code of 1954 (26
U.S.C. 1504(a)), and which is main-
tained exclusively for the collective in-
vestment and reinvestment of monies
contributed thereto by one or more
bank members of such affiliated group
in the capacity of trustee, executor, ad-
ministrator, or guardian; Provided,
That:

(a) The common trust fund is oper-
ated in compliance with the same state
and federal regulatory requirements as
would apply if the bank maintaining
such fund and any other contributing
banks were the same entity; and

(b) The rights of persons for whose
benefit a contributing bank acts as
trustee, executor, administrator, or
guardian would not be diminished by
reason of the maintenance of such com-
mon trust fund by another bank mem-
ber of the affiliated group.

(15 U.S8.C. 78c(b))
[43 FR 2392, Jan. 17, 1978]

§240.3a12-7 Exemption for certain de-
rivative securities traded otherwise
than on a national securities ex-
change.

Any put, call, straddle, option, or
privilege traded exclusively otherwise
than on a national securities exchange
and for which quotations are not dis-
seminated through an automated
quotation system of a registered secu-
rities association, which relates to any
securities which are direct obligations
of, or obligations guaranteed as to
principal or interest by, the United
States, or securities issued or guaran-
teed by a corporation in which the
United States has a direct or indirect
interest as shall be designated for ex-
emption by the Secretary of the Treas-
ury pursuant to section 3(a)(12) of the
Act, shall be exempt from all provi-
sions of the Act which by their terms
do not apply to any ‘‘exempted secu-
rity” or ‘‘exempted securities,” pro-
vided that the securities underlying
such put, call, straddle, option or privi-
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lege represent an obligation equal to or
exceeding $250,000 principal amount.

(15 U.S.C. 78a et seq., and particularly secs.
3(a)(12), 15(a)(2) and 23(a) (15 U.S.C. 78c(a)(12),
780(a)(2) and 78w(a)))

[49 FR 5073, Feb. 10, 1984]

§240.3a12-8 Exemption for designated
foreign government securities for
purposes of futures trading.

(a) When used in this Rule, the fol-
lowing terms shall have the meaning
indicated:

(1) The term designated foreign govern-
ment security shall mean a security not
registered under the Securities Act of
1933 nor the subject of any American
depositary receipt so registered, and
representing a debt obligation of the
government of

(i) The United Kingdom of Great
Britain and Northern Ireland;

(ii) Canada;

(iii) Japan;

(iv) The Commonwealth of Australia;

(v) The Republic of France;

(vi) New Zealand;

(vii) The Republic of Austria;

(viii) The Kingdom of Denmark;

(ix) The Republic of Finland;

(x) The Kingdom of the Netherlands;

(xi) Switzerland;

(xii) The Federal Republic of Ger-
many,

(xiii) The Republic of Ireland;

(xiv) The Republic of Italy;

(xv) The Kingdom of Spain;

(xvi) The United Mexican States;

(xvii) The Federative Republic of
Brazil;

(xviii) The Republic of Argentina;

(xix) The Republic of Venezuela;

(xx) The Kingdom of Belgium; or

(xxi) The Kingdom of Sweden.

(2) The term qualifying foreign futures
contracts shall mean any contracts for
the purchase or sale of a designated
foreign government security for future
delivery, as ‘‘future delivery”’ is de-
fined in 7 U.S.C. 2, provided such con-
tracts require delivery outside the
United States, any of its possessions or
territories, and are traded on or
through a board of trade, as defined at
7U0.S.C. 2.

(b) Any designated foreign govern-
ment security shall, for purposes only
of the offer, sale or confirmation of
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sale of qualifying foreign futures con-
tracts, be exempted from all provisions
of the Act which by their terms do not
apply to an ‘‘exempted security” or
“‘exempted securities.”

(156 U.S.C. 78a et seq., and particularly secs.
3(a)(12), and 23(a) 15 U.S.C. 78c(a)(12), and
T8w(a))

[49 FR 8599, Mar. 8, 1984, as amended at 51 FR
25998, July 18, 1986; 52 FR 8877, Mar. 20, 1987;
52 FR 42279, Nov. 4, 1987; 53 FR 43863, Oct. 31,
1988; 57 FR 1378, Jan. 14, 1992; 59 FR 54815,
Nov. 2, 1994; 60 FR 62326, Dec. 6, 1995; 61 FR
10274, Mar. 13, 1996; 64 FR 10567, Mar. 5, 1999;
64 FR 29553, June 2, 1999]

§240.3a12-9 Exemption of certain di-
rect participation program securi-
ties from the arranging provisions
of sections 7(c) and 11(d)(1).

(a) Direct participation program se-
curities sold on a basis whereby the
purchase price is paid to the issuer in
one or more mandatory deferred pay-
ments shall be deemed to be exempted
securities for purposes of the arranging
provisions of sections 7(c) and 11(d)(1)
of the Act, provided that:

(1) The securities are registered
under the Securities Act of 1933 or are
sold or offered exclusively on an intra-
state basis in reliance upon section
3(a)(11) of that Act;

(2) The mandatory deferred payments
bear a reasonable relationship to the
capital needs and program objectives
described in a business development
plan disclosed to investors in a reg-
istration statement filed with the Com-
mission under the Securities Act of
1933 or, where no registration state-
ment is required to be filed with the
Commission, as part of a statement
filed with the relevant state securities
administrator;

(3) Not less than 50 percent of the
purchase price of the direct participa-
tion program security is paid by the in-
vestor at the time of sale;

(4) The total purchase price of the di-
rect participation program security is
due within three years in specified
property programs or two years in non-
specified property programs. Such pay-
in periods are to be measured from the
earlier of the completion of the offer-
ing or one year following the effective
date of the offering.

(b) For purposes of this rule:
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(1) Direct participation program shall
mean a program financed through the
sale of securities, other than securities
that are listed on an exchange, quoted
on NASDAQ, or will otherwise be ac-
tively traded during the pay-in period
as a result of efforts by the issuer, un-
derwriter, or other participants in the
initial distribution of such securities,
that provides for flow-through tax con-
sequences to its investors; Provided,
however, That the term ‘‘direct partici-
pation program’ does not include real
estate investment trusts, Subchapter S
corporate offerings, tax qualified pen-
sion and profit sharing plans under sec-
tions 401 and 403(a) of the Internal Rev-
enue Code (‘‘Code’’), tax shelter annu-
ities under section 403(b) of the Code,
individual retirement plans under sec-
tion 408 of the Code, and any issuer, in-
cluding a separate account, that is reg-
istered under the Investment Company
Act of 1940.

(2) Business development plan shall
mean a specific plan describing the
program’s anticipated economic devel-
opment and the amounts of future cap-
ital contributions, in the form of man-
datory deferred payments, to be re-
quired at specified times or upon the
occurrence of certain events.

(38) Specified property program shall
mean a direct participation program in
which, at the date of effectiveness,
more than 75 percent of the net pro-
ceeds from the sale of program securi-
ties are committed to specific pur-
chases or expenditures. Non-specified
property program shall mean any other
direct participation program.

[61 FR 8801, Mar. 14, 1986]

§240.3a12-10 Exemption of certain se-
curities issued by the Resolution
Funding Corporation.

Securities that are issued by the Res-
olution Funding Corporation pursuant
to section 21B(f) of the Federal Home
Loan Bank Act (12 U.S.C. 1421 et seq.)
are exempt from the operation of all
provisions of the Act that by their
terms do not apply to any ‘‘exempted
security’ or to ‘‘exempted securities.”

[564 FR 37789, Sept. 13, 1989]
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§240.3a12-11 Exemption from sections
8(a), 14(a), 14(b), and 14(c) for debt
securities listed on a national secu-
rities exchange.

(a) Debt securities that are listed for
trading on a national securities ex-
change shall be exempt from the re-
strictions on borrowing of section 8(a)
of the Act (15 U.S.C. 78h(a)).

(b) Debt securities registered pursu-
ant to the provisions of section 12(b) of
the Act (156 U.S.C. 78l(b)) shall be ex-
empt from sections 14(a), 14(b), and
14(c) of the Act (15 U.S.C. "8n(a), (b),
and (c)), except that §§240.14a-1, 240.14a-
2(a), 240.14a-9, 240.14a-13, 240.14b-1,
240.14b-2, 240.14c-1, 240.14c-6 and 240.14c-
7 shall continue to apply.

(c) For purposes of this section, debt
securities is defined to mean any securi-
ties that are not ‘‘equity securities” as
defined in section 3(a)(11) of the Act (15
U.S.C. 78c(a)(11)) and §240.3a11-1 there-
under.

[59 FR 55347, Nov. 7, 1994]

§240.3a12-12 Exemption from certain
provisions of section 16 of the Act
for asset-backed securities.

Asset-backed securities, as defined in
§229.1101 of this chapter, are exempt
from section 16 of the Act (156 U.S.C.
78p).

[70 FR 1620, Jan. 7, 2005]

§240.3a40-1 Designation of financial
responsibility rules.

The term financial responsibility rules
for purposes of the Securities Investor
Protection Act of 1970 shall include:

(a) Any rule adopted by the Commis-
sion pursuant to sections 8, 15(c)(3),
17(a) or 17(e)(1)(A) of the Securities Ex-
change Act of 1934;

(b) Any rule adopted by the Commis-
sion relating to hypothecation or lend-
ing of customer securities;

(c) Any rule adopted by any self-regu-
latory organization relating to capital,
margin, recordkeeping, hypothecation
or lending requirements; and

(d) Any other rule adopted by the
Commission or any self-regulatory or-
ganization relating to the protection of
funds or securities.

(Secs. 3, 15(c)(3), 17(a) and 23 (15 U.S.C. 78c,
780, 78q(a) and 78u))

[44 FR 28318, May 15, 1979]
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§240.3a43-1 Customer-related govern-
ment securities activities incidental
to the futures-related business of a
futures commission merchant reg-
istered with the Commodity Fu-
tures Trading Commission.

(a) A futures commission merchant
registered with the Commodity Fu-
tures Trading Commission (‘‘CFTC”) is
not a government securities broker or
government securities dealer solely be-
cause such futures commission mer-
chant effects transactions in govern-
ment securities that are defined in
paragraph (b) of this section as inci-
dental to such person’s futures-related
business.

(b) Provided that the futures com-
mission merchant maintains in a regu-
lated account all funds and securities
associated with such government secu-
rities transactions (except funds and
securities associated with transactions
under paragraph (b)(1)(i) of this section
and does not advertise that it is in the
business of effecting transactions in
government securities otherwise than
in connection with futures or options
on futures trading or the investment of
margin or excess funds related to such
trading or the trading of any other in-
strument subject to CFTC jurisdiction,
the following transactions in govern-
ment securities are incidental to the
futures-related business of such a fu-
tures commission merchant:

(1) Transactions as agent for a cus-
tomer—

(i) To effect delivery pursuant to a
futures contract; or

(ii) For risk reduction or arbitrage of
existing or contemporaneously created
postions in futures or options on fu-
tures;

(2) Transactions as agent for a cus-
tomer for investment of margin and ex-
cess funds related to futures or options
on futures trading or the trading of
other instruments subject to CFTC ju-
risdiction, provided further that,

(i) Such transactions involve Treas-
ury securities with a maturity of less
than 93 days at the time of the
transation.

(ii) Such transactions generate no
monetary profit for the futures com-
mission merchant in excess of the costs
of executing such transactions, or
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(iii) Such transactions are unsolic-
ited, and commissions and other in-
come generated on transactions pursu-
ant to this paragraph (b)(2)(iii) (includ-
ing transactional fees paid by the fu-
tures commission merchant and
charged to its customer) do not exceed
2% of such futures commission mer-
chant’s total commission revenues;

(3) Exchange of futures for physicals
transactions as agent for or as prin-
cipal with a customer; and

(4) Any transaction or transactions
that the Commission exempts, either
unconditionally or on specified terms
and conditions, as incidental to the fu-
tures-related business of a specified fu-
tures commission merchant, a specified
category of futures commission mer-
chants, or futures commission mer-
chants generally.

(c) Definitions. (1) Customer means
any person for whom the futures com-
mission merchant effects or intends to
effect transactions in futures, options
on futures, or any other instruments
subject to CFTC jurisdiction.

(2) Regulated account means a cus-
tomer segregation account subject to
the regulations of the CFTC; provided,
however, that, where such regulations
do not permit to be maintained in such
an account or require to be maintained
in a separate regulated account funds
or securities in proprietary accounts or
funds or securities used as margin for
or excess funds related to futures con-
tracts, options on futures or any other
instruments subject to CFTC jurisdic-
tion that trade outside the United
States, its territories, or possessions,
the term regulated account means such
separate regulated account or any
other account subject to record-keep-
ing regulations of the CFTC.

(38) Unsolicited transaction means a
transaction that is not effected in a
discretionary account or recommended
to a customer by the futures commis-
sion merchant, an associated person of
a futures commission merchant, a busi-
ness affiliate that is controlled by, con-
trolling, or under common control with
the futures commission merchant, or
an introducing broker that is guaran-
teed by the futures commission mer-
chant.

(4) Futures and futures contracts mean
contracts of sale of a commodity for fu-
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ture delivery traded on or subject to
the rules of a contract market des-
ignated by the CFTC or traded on or
subject to the rules of any board of
trade located outside the TUnited
States, its territories, or possessions.
(6) Options on futures means puts or
calls on a futures contract traded on or
subject to the rules of a contract mar-
ket designated by the CFTC or traded
or subject to the rules of any board of
trade located outside the TUnited
States, its territories, or possessions.

[62 FR 27969, July 24, 1987]

§240.3a44-1 Proprietary government
securities transactions incidental to
the futures-related business of a
CFTC-regulated person.

(a) A person registered with the Com-
modity Futures Trading Commission
(““CFTC”), a contract market des-
ignated by the CFTC, such a contract
market’s affiliated clearing organiza-
tion, or any floor trader or such a con-
tract market (hereinafter referred to
collectively as a ‘‘CFTC-regulated per-
son’’) is not a government securities
dealer solely because such person ef-
fects transactions for its own account
in government securities that are de-
fined in paragraph (b) of this section as
incidental to such person’s futures-re-
lated business.

(b) Provided that a CFTC-regulated
person does not advertise or otherwise
hold itself out as a government securi-
ties dealer except as permitted under
rule 3a43-1 (§240.3a43-1) the following
transactions in government securities
for its own account are incidental to
the futures-related business of such a
CFTC-regulated person:

(1) Transactions to effect delivery of
a government security pursuant to a
futures contract;

(2) Exchange of futures for physicals
transactions with (i) a government se-
curities broker or government securi-
ties dealer that has registered with the
Commission or filed notice pursuant to
section 15C(a) of the Act or (ii) a CFTC-
regulated person;

(3) Transactions (including repur-
chase agreements and reverse repur-
chase agreements) involving seg-
regated customer funds and securities
or funds and securities held by a clear-
ing organization with (i) a government
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securities broker or government secu-
rities dealer that has registered with
the Commission of filed notice pursu-
ant to section 15C(a) of the Act or (ii)
a bank;

(4) Transactions for risk reduction or
arbitrage of existing or contempora-
neously created positions in futures or
options on futures with (i) a govern-
ment securities broker or government
securities dealer that has registered
with the Commission or filed notice
pursuant to section 15C(a) of the Act or
(ii) a CFTC-regulated person;

(5) Repurchase and reverse repur-
chase agreement transactions between
a futures commission merchant acting
in a proprietary capacity and another
CFTC-regulated person acting in a pro-
prietary capacity and contempora-
neous offsetting transactions between
such a futures commission merchant
and (i) a government securities broker
or government securities dealer that
has registered with the Commission or
filed notice pursuant to section 15C(a)
of the Act, (ii) a bank, or (iii) a CFTC-
regulated person acting in a propri-
etary capacity; and

(6) Any transaction or transactions
that the Commission exempts, either
unconditionally or on specified terms
and conditions, as incidental to the fu-
tures related business of a specified
CFTC-regulated person, a specified cat-
egory of CFTC-regulated persons, or
CFTC-regulated persons generally.

(c) Definitions—(1) Segregated customer
funds means funds subject to CFTC seg-
regation requirements.

(2) Futures and futures contracts
means contracts of sale of a com-
modity for future delivery traded on or
subject to the rules of a contract mar-
ket designated by the CFTC or traded
on or subject to the rules of any board
of trade located outside the United
States, its territories, or possessions.

(3) Options on futures means puts or
calls on a futures contract traded on or
subject to the rules of a contract mar-
ket designated by the CFTC or traded
on or subject to the rules of any board
of trade located outside the United
States, its territories, or possessions.

[62 FR 27970, July 24, 1987]
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§240.3a51-1 Definition
stock”.

For purposes of section 3(a)(51) of the
Act, the term ‘‘penny stock’ shall
mean any equity security other than a
security:

(a) That is an NMS stock, as defined
in §242.600(b)(47), provided that:

(1) The security is registered, or ap-
proved for registration upon notice of
issuance, on a national securities ex-
change that has been continuously reg-
istered as a national securities ex-
change since April 20, 1992 (the date of
the adoption of Rule 3a51-1 (§240.3a51-1)
by the Commission); and the national
securities exchange has maintained
quantitative listing standards that are
substantially similar to or stricter
than those listing standards that were
in place on that exchange on January
8, 2004; or

(2) The security is registered, or ap-
proved for registration upon notice of
issuance, on a national securities ex-
change, or is listed, or approved for
listing upon notice of issuance on, an
automated quotation system sponsored
by a registered national securities as-
sociation, that:

(i) Has established initial listing
standards that meet or exceed the fol-
lowing criteria:

(A) The issuer shall have:

(I) Stockholders’ equity of $5,000,000;

(2) Market value of listed securities
of $560 million for 90 consecutive days
prior to applying for the listing (mar-
ket value means the closing bid price
multiplied by the number of securities
listed); or

(3) Net income of $750,000 (excluding
extraordinary or non-recurring items)
in the most recently completed fiscal
year or in two of the last three most
recently completed fiscal years;

(B) The issuer shall have an oper-
ating history of at least one year or a
market value of listed securities of $50
million (market value means the clos-
ing bid price multiplied by the number
of securities listed);

(C) The issuer’s stock, common or
preferred, shall have a minimum bid
price of $4 per share;

(D) In the case of common stock,
there shall be at least 300 round lot
holders of the security (a round lot

of “penny
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holder means a holder of a normal unit
of trading);

(E) In the case of common stock,
there shall be at least 1,000,000 publicly
held shares and such shares shall have
a market value of at least $6 million
(market value means the closing bid
price multiplied by number of publicly
held shares, and shares held directly or
indirectly by an officer or director of
the issuer and by any person who is the
beneficial owner of more than 10 per-
cent of the total shares outstanding
are not considered to be publicly held);

(F) In the case of a convertible debt
security, there shall be a principal
amount outstanding of at least $10 mil-
lion;

(G) In the case of rights and war-
rants, there shall be at least 100,000
issued and the underlying security
shall be registered on a national securi-
ties exchange or listed on an auto-
mated quotation system sponsored by a
registered national securities associa-
tion and shall satisfy the requirements
of paragraph (a) or (e) of this section;

(H) In the case of put warrants (that
is, instruments that grant the holder
the right to sell to the issuing com-
pany a specified number of shares of
the company’s common stock, at a
specified price until a specified period
of time), there shall be at least 100,000
issued and the underlying security
shall be registered on a national securi-
ties exchange or listed on an auto-
mated quotation system sponsored by a
registered national securities associa-
tion and shall satisfy the requirements
of paragraph (a) or (e) of this section;

(I) In the case of units (that is, two
or more securities traded together), all
component parts shall be registered on
a national securities exchange or listed
on an automated quotation system
sponsored by a registered national se-
curities association and shall satisfy
the requirements of paragraph (a) or (e)
of this section; and

(J) In the case of equity securities
(other than common and preferred
stock, convertible debt securities,
rights and warrants, put warrants, or
units), including hybrid products and
derivative securities products, the na-
tional securities exchange or registered
national securities association shall es-
tablish quantitative listing standards
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that are substantially similar to those
found in paragraphs (a)(2)(i)(A) through
(a)(2)(1)(I) of this section; and

(ii) Has established quantitative con-
tinued listing standards that are rea-
sonably related to the initial listing
standards set forth in paragraph
(a)(2)(1) of this section, and that are
consistent with the maintenance of fair
and orderly markets;

(b) That is issued by an investment
company registered under the Invest-
ment Company Act of 1940;

(c) That is a put or call option issued
by the Options Clearing Corporation;

(d) Except for purposes of section 7(b)
of the Securities Act and Rule 419 (17
CFR 230.419), that has a price of five
dollars or more;

(1) For purposes of paragraph (d) of
this section:

(i) A security has a price of five dol-
lars or more for a particular trans-
action if the security is purchased or
sold in that transaction at a price of
five dollars or more, excluding any
broker or dealer commission, commis-
sion equivalent, mark-up, or mark-
down; and

(ii) Other than in connection with a
particular transaction, a security has a
price of five dollars or more at a given
time if the inside bid quotation is five
dollars or more; provided, however, that
if there is no such inside bid quotation,
a security has a price of five dollars or
more at a given time if the average of
three or more interdealer bid
quotations at specified prices displayed
at that time in an interdealer
quotation system, as defined in 17 CFR
240.15¢2-7(c)(1), by three or more mar-
ket makers in the security, is five dol-
lars or more.

(iii) The term ‘‘inside bid quotation”
shall mean the highest bid quotation
for the security displayed by a market
maker in the security on an automated
interdealer quotation system that has
the characteristics set forth in section
17B(b)(2) of the Act, or such other auto-
mated interdealer quotation system
designated by the Commission for pur-
poses of this section, at any time in
which at least two market makers are
contemporaneously displaying on such
system bid and offer quotations for the
security at specified prices.
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(2) If a security is a unit composed of
one or more securities, the unit price
divided by the number of shares of the
unit that are not warrants, options,
rights, or similar securities must be
five dollars or more, as determined in
accordance with paragraph (d)(1) of
this section, and any share of the unit
that is a warrant, option, right, or
similar security, or a convertible secu-
rity, must have an exercise price or
conversion price of five dollars or
more;

(e)(1) That is registered, or approved
for registration upon notice of
issuance, on a national securities ex-
change that makes transaction reports
available pursuant to §242.601, provided
that:

(i) Price and volume information
with respect to transactions in that se-
curity is required to be reported on a
current and continuing basis and is
made available to vendors of market
information pursuant to the rules of
the national securities exchange;

(ii) The security is purchased or sold
in a transaction that is effected on or
through the facilities of the national
securities exchange, or that is part of
the distribution of the security; and

(iii) The security satisfies the re-
quirements of paragraph (a)(1) or (a)(2)
of this section;

(2) A security that satisfies the re-
quirements of this paragraph (e), but
does not otherwise satisfy the require-
ments of paragraph (a), (b), (c), (d), (f),
or (g) of this section, shall be a penny
stock for purposes of section 15(b)(6) of
the Act (15 U.S.C. 780(b)(6));

(f) That is a security futures product
listed on a national securities exchange
or an automated quotation system
sponsored by a registered national se-
curities association; or

(g) Whose issuer has:

(1) Net tangible assets (i.e., total as-
sets less intangible assets and liabil-
ities) in excess of $2,000,000, if the
issuer has been in continuous operation
for at least three years, or $5,000,000, if
the issuer has been in continuous oper-
ation for less than three years; or

(2) Average revenue of at
$6,000,000 for the last three years.

(3) For purposes of paragraph (g) of
this section, net tangible assets or av-
erage revenues must be demonstrated

least
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by financial statements dated less than
fifteen months prior to the date of the
transaction that the broker or dealer
has reviewed and has a reasonable basis
for believing are accurate in relation
to the date of the transaction, and:

(i) If the issuer is other than a for-
eign private issuer, are the most recent
financial statements for the issuer that
have been audited and reported on by
an independent public accountant in
accordance with the provisions of 17
CFR 210.2-02; or

(ii) If the issuer is a foreign private
issuer, are the most recent financial
statements for the issuer that have
been filed with the Commission or fur-
nished to the Commission pursuant to
17 CFR 240.12g3-2(b); provided, however,
that if financial statements for the
issuer dated less than fifteen months
prior to the date of the transaction
have not been filed with or furnished to
the Commission, financial statements
dated within fifteen months prior to
the transaction shall be prepared in ac-
cordance with generally accepted ac-
counting principles in the country of
incorporation, audited in compliance
with the requirements of that jurisdic-
tion, and reported on by an accountant
duly registered and in good standing in
accordance with the regulations of that
jurisdiction.

(4) The broker or dealer shall pre-
serve, as part of its records, copies of
the financial statements required by
paragraph (g)(3) of this section for the
period specified in 17 CFR 240.17a-4(b).

[67 FR 18032, Apr. 28, 1992, as amended at 58
FR 58101, Oct. 29, 1993; 70 FR 40631, July 13,
2005; 70 FR 46090, Aug. 9, 2005]

§240.3a55-1 Method for determining
market capitalization and dollar
value of average daily trading vol-
ume; application of the definition of
narrow-based security index.

(a) Market capitalization. For purposes
of Section 3(a)(65)(C)(I)(III)(bb) of the
Act (15 U.S.C. 78c(a)(bb)(C)(1)(III)(bb)):

(1) On a particular day, a security
shall be 1 of 750 securities with the
largest market capitalization as of the
preceding 6 full calendar months when
it is included on a list of such securi-
ties designated by the Commission and
the CFTC as applicable for that day.
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(2) In the event that the Commission
and the CFTC have not designated a
list under paragraph (a)(1) of this sec-
tion:

(i) The method to be used to deter-
mine market capitalization of a secu-
rity as of the preceding 6 full calendar
months is to sum the values of the
market capitalization of such security
for each U.S. trading day of the pre-
ceding 6 full calendar months, and to
divide this sum by the total number of
such trading days.

(ii) The 750 securities with the larg-
est market capitalization shall be iden-
tified from the universe of all NMS se-
curities as defined in §242.600 of this
chapter that are common stock or de-
positary shares.

(b) Dollar value of ADTV. (1) For pur-
poses of Section 3(a)(55)(B) of the Act
(15 U.S.C. 78c(a)(b5)(B)):

(i)(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity is to sum the dollar value of
ADTYV of all reported transactions in
such security in each jurisdiction as
calculated pursuant to paragraphs
(b)(1)(i1) and (iii).

(B) The dollar value of ADTV of a se-
curity shall include the value of all re-
ported transactions for such security
and for any depositary share that rep-
resents such security.

(C) The dollar value of ADTV of a de-
positary share shall include the value
of all reported transactions for such de-
positary share and for the security
that is represented by such depositary
share.

(ii) For trading in a security in the
United States, the method to be used
to determine the dollar value of ADTV
as of the preceding 6 full calendar
months is to sum the value of all re-
ported transactions in such security
for each U.S. trading day during the
preceding 6 full calendar months, and
to divide this sum by the total number
of such trading days.

(iii)(A) For trading in a security in a
jurisdiction other than the TUnited
States, the method to be used to deter-
mine the dollar value of ADTV as of
the preceding 6 full calendar months is
to sum the value in U.S. dollars of all
reported transactions in such security
in such jurisdiction for each trading
day during the preceding 6 full cal-
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endar months, and to divide this sum
by the total number of trading days in
such jurisdiction during the preceding
6 full calendar months.

(B) If the value of reported trans-
actions used in calculating the ADTV
of securities under paragraph
(b)(1)(iii)(A) is reported in a currency
other than U.S. dollars, the total value
of each day’s transactions in such cur-
rency shall be converted into U.S. dol-
lars on the basis of a spot rate of ex-
change for that day obtained from at
least one independent entity that pro-
vides or disseminates foreign exchange
quotations in the ordinary course of its
business.

(iv) The dollar value of ADTV of the
lowest weighted 25% of an index is the
sum of the dollar value of ADTV of
each of the component securities com-
prising the lowest weighted 25% of such
index.

2) For purposes of
3(a)(65)(C)(1)(I1I)(cc) of the Act
U.S.C. 78c(a)(65)(C)(1)(III)(ce)):

(i) On a particular day, a security
shall be 1 of 675 securities with the
largest dollar value of ADTV as of the
preceding 6 full calendar months when
it is included on a list of such securi-
ties designated by the Commission and
the CFTC as applicable for that day.

(ii) In the event that the Commission
and the CFTC have not designated a
list under paragraph (b)(2) of this sec-
tion:

(A) The method to be used to deter-
mine the dollar value of ADTV of a se-
curity as of the preceding 6 full cal-
endar months is to sum the value of all
reported transactions in such security
in the United States for each U.S. trad-
ing day during the preceding 6 full cal-
endar months, and to divide this sum
by the total number of such trading
days.

(B) The 675 securities with the larg-
est dollar value of ADTV shall be iden-
tified from the universe of all NMS se-
curities as defined in §242.600 of this
chapter that are common stock or de-
positary shares.

(c) Depositary Shares and Section 12
Registration. For purposes of Section
3(a)(55)(C) of the Act (@15 TU.S.C.
78c(a)(65)(C)), the requirement that
each component security of an index be
registered pursuant to Section 12 of the

Section
(15
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Act (156 U.S.C. 78]) shall be satisfied
with respect to any security that is a
depositary share if the deposited secu-
rities underlying the depositary share
are registered pursuant to Section 12 of
the Act and the depositary share is reg-
istered under the Securities Act of 1933
(156 U.S.C. 77a et seq.) on Form F-6 (17
CFR 239.36).

(d) Definitions. For purposes of this
section:

(1) CFTC means Commodity Futures
Trading Commission.

(2) Closing price of a security means:

(i) If reported transactions in the se-
curity have taken place in the United
States, the price at which the last
transaction in such security took place
in the regular trading session of the
principal market for the security in
the United States.

(ii) If no reported transactions in a
security have taken place in the United
States, the closing price of such secu-
rity shall be the closing price of any
depositary share representing such se-
curity divided by the number of shares
represented by such depositary share.

(iii) If no reported transactions in a
security or in a depositary share rep-
resenting such security have taken
place in the United States, the closing
price of such security shall be the price
at which the last transaction in such
security took place in the regular trad-
ing session of the principal market for
the security. If such price is reported
in a currency other than U.S. dollars,
such price shall be converted into U.S.
dollars on the basis of a spot rate of ex-
change relevant for the time of the
transaction obtained from at least one
independent entity that provides or
disseminates foreign exchange
quotations in the ordinary course of its
business.

(3) Depositary share has the same
meaning as in §240.12b-2.

(4) Foreign financial regulatory author-
ity has the same meaning as in Section
3(a)(52) of the Act (15 U.S.C. 78c(a)(52)).

(5) Lowest weighted 25% of an index.
With respect to any particular day, the
lowest weighted component securities
comprising, in the aggregate, 25% of an
index’s weighting for purposes of Sec-
tion 3(a)(65)(B)(iv) of the Act (15 U.S.C.
78c(a)(hb)(B)(iv)) (‘‘lowest weighted 25%
of an index’’) means those securities:
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(i) That are the lowest weighted secu-
rities when all the securities in such
index are ranked from lowest to high-
est based on the index’s weighting
methodology; and

(ii) For which the sum of the weight
of such securities is equal to, or less
than, 25% of the index’s total
weighting.

(6) Market capitalization of a security
on a particular day:

(i) If the security is not a depositary
share, is the product of:

(A) The closing price of such security
on that same day; and

(B) The number of outstanding shares
of such security on that same day.

(ii) If the security is a depositary
share, is the product of:

(A) The closing price of the deposi-
tary share on that same day divided by
the number of deposited securities rep-
resented by such depositary share; and

(B) The number of outstanding shares
of the security represented by the de-
positary share on that same day.

(7T) Outstanding shares of a security
means the number of outstanding
shares of such security as reported on
the most recent Form 10-K, Form 10-Q,
Form 10-KSB, Form 10-QSB, or Form
20-F (17 CFR 249.310, 249.308a, 249.310b,
249.308b, or 249.220f) filed with the Com-
mission by the issuer of such security,
including any change to such number
of outstanding shares subsequently re-
ported by the issuer on a Form 8-K (17
CFR 249.308).

(8) Preceding 6 full calendar months
means, with respect to a particular
day, the period of time beginning on
the same day of the month 6 months
before and ending on the day prior to
such day.

(9) Principal market for a security
means the single securities market
with the largest reported trading vol-
ume for the security during the pre-
ceding 6 full calendar months.

(10) Reported transaction means:

(i) With respect to securities trans-
actions in the United States, any
transaction for which a transaction re-
port is collected, processed, and made
available pursuant to an effective
transaction reporting plan, or for
which a transaction report, last sale
data, or quotation information is dis-
seminated through an automated
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quotation system as described in Sec-
tion 3(a)(b1)(A)(ii) of the Act (15 U.S.C.
78c(a)(b1)(A)(ii); and

(ii) With respect to securities trans-
actions outside the United States, any
transaction that has been reported to a
foreign financial regulatory authority
in the jurisdiction where such trans-
action has taken place.

(11) U.S. trading day means any day
on which a national securities ex-
change is open for trading.

(12) Weighting of a component secu-
rity of an index means the percentage
of such index’s value represented, or
accounted for, by such component se-
curity.

[66 FR 44514, Aug. 23, 2001, as amended at 70
FR 43750, July 29, 2005]

§240.3a55-2 Indexes wunderlying fu-
tures contracts trading for fewer
than 30 days.

(a) An index on which a contract of
sale for future delivery is trading on a
designated contract market, registered
derivatives transaction execution facil-
ity, or foreign board of trade is not a
narrow-based security index under Sec-
tion 3(a)(65) of the Act (156 TU.S.C.
78c(a)(bb)) for the first 30 days of trad-
ing, if:

(1) Such index would not have been a
narrow-based security index on each
trading day of the preceding 6 full cal-
endar months with respect to a date no
earlier than 30 days prior to the com-
mencement of trading of such contract;

(2) On each trading day of the pre-
ceding 6 full calendar months with re-
spect to a date no earlier than 30 days
prior to the commencement of trading
such contract:

(i) Such index had more than 9 com-
ponent securities;

(ii) No component security in such
index comprised more than 30 percent
of the index’s weighting;

(iii) The 5 highest weighted compo-
nent securities in such index did not
comprise, in the aggregate, more than
60 percent of the index’s weighting; and

(iv) The dollar value of the trading
volume of the lowest weighted 25% of
such index was not less than $50 mil-
lion (or in the case of an index with 15
or more component securities, $30 mil-
lion); or
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(3) On each trading day of the pre-
ceding 6 full calendar months, with re-
spect to a date no earlier than 30 days
prior to the commencement of trading
such contract:

(i) Such index had at least 9 compo-
nent securities;

(ii) No component security in such
index comprised more than 30 percent
of the index’s weighting; and

(iii) Each component security in such
index was:

(A) Registered pursuant to Section 12
of the Act (156 U.S.C. 78) or was a depos-
itary share representing a security reg-
istered pursuant to Section 12 of the
Act;

(B) 1 of 750 securities with the largest
market capitalization that day; and

(C) 1 of 675 securities with the largest
dollar value of trading volume that
day.

(b) An index that is not a narrow-
based security index for the first 30
days of trading pursuant to paragraph
(a) of this section, shall become a nar-
row-based security index if such index
has been a narrow-based security index
for more than 45 business days over 3
consecutive calendar months.

(c) An index that becomes a narrow-
based security index solely because it
was a narrow-based security index for
more than 45 business days over 3 con-
secutive calendar months pursuant to
paragraph (b) of this section shall not
be a narrow-based security index for
the following 3 calendar months.

(d) Definitions. For purposes of this
section:

(1) Market capitalization has the same
meaning as in §240.3a55-1(d)(6).

(2) Dollar value of trading volume of a
security on a particular day is the
value in U.S. dollars of all reported
transactions in such security on that
day. If the value of reported trans-
actions used in calculating dollar value
of trading volume is reported in a cur-
rency other than U.S. dollars, the total
value of each day’s transactions shall
be converted into U.S. dollars on the
basis of a spot rate of exchange for that
day obtained from at least one inde-
pendent entity that provides or dis-
seminates foreign exchange quotations
in the ordinary course of its business.



§240.3055-3

(8) Lowest weighted 25% of an index
has the same meaning as in §240.3a55—
1(d)(5).

(4) Preceding 6 full calendar months has
the same meaning as in §240.3a55—
1(d)(8).

(5) Reported transaction has the same
meaning as in §240.3a55-1(d)(10).

[66 FR 44514, Aug. 23, 2001]

§240.3a55-3 Futures contracts on se-
curity indexes trading on or subject
to the rules of a foreign board of
trade.

When a contract of sale for future de-
livery on a security index is traded on
or subject to the rules of a foreign
board of trade, such index shall not be
a narrow-based security index if it
would not be a narrow-based security
index if a futures contract on such
index were traded on a designated con-
tract market or registered derivatives
transaction execution facility.

[66 FR 44514, Aug. 23, 2001]

§240.3a55-4 Exclusion from definition
of narrow-based security index for
indexes composed of debt securi-
ties.

(a) An index is not a narrow-based se-
curity index if:

(1)(i) BEach of the securities of an
issuer included in the index is a secu-
rity, as defined in section 2(a)(1) of the
Securities Act of 1933(15 U.S.C.
TTh(a)(1)) and section 3(a)(10) of the Act
(15 U.S.C. 78c(a)(10)) and the respective
rules promulgated thereunder, that is a
note, bond, debenture, or evidence of
indebtedness;

(ii) None of the securities of an issuer
included in the index is an equity secu-
rity, as defined in section 3(a)(11) of the
Act (15 U.S.C. 78c(a)(11)) and the rules
promulgated thereunder;

(iii) The index is comprised of more
than nine securities that are issued by
more than nine non-affiliated issuers;

(iv) The securities of any issuer in-
cluded in the index do not comprise
more than 30 percent of the index’s
weighting;

(v) The securities of any five non-af-
filiated issuers included in the index do
not comprise more than 60 percent of
the index’s weighting;

(vi) Except as provided in paragraph
(a)(1)(viii) of this section, for each se-
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curity of an issuer included in the
index one of the following criteria is
satisfied:

(A) The issuer of the security is re-
quired to file reports pursuant to sec-
tion 13 or section 15(d) of the Act (15
U.S.C. 78m and 780(d));

(B) The issuer of the security has a
[Worldwide market value of its out-
standing common equity held by non-
affiliates of $71 million or more;

(C) The issuer of the security has
outstanding securities that are notes,
bonds, debentures, or evidences of in-
debtedness having a total remaining
principal amount of at least $1 billion;

(D) The security is an exempted secu-
rity as defined in section 3(a)(12) of the
Act (15 U.S.C. 78c(a)(12)) and the rules
promulgated thereunder; or

(E) The issuer of the security is a
government of a foreign country or a
political subdivision of a foreign coun-
try;

(vii) Except as provided in paragraph
(a)(1)(viii) of this section, for each se-
curity of an issuer included in the
index one of the following criteria is
satisfied

(A) The security has a total remain-
ing principal amount of at least
$250,000,000; or

(B) The security is a municipal secu-
rity, as defined in section 3(a)(29) of the
Act (15 U.S.C. 78c(a)(29)) and the rules
promulgated thereunder that has a
total remaining principal amount of at
least $200,000,000 and the issuer of such
municipal security has outstanding se-
curities that are notes, bonds, deben-
tures, or evidences of indebtedness hav-
ing a total remaining principal amount
of at least $1 billion; and

(viii)  Paragraphs (a)(1)(vi) and
(a)(1)(vii) of this section will not apply
to securities of an issuer included in
the index if:

(A) All securities of such issuer in-
cluded in the index represent less than
5 percent of the index’s weighting; and

(B) Securities comprising at least 80
percent of the index’s weighting satisfy
the provisions of paragraphs (a)(1)(vi)
and (a)(1)(vii) of this section; or

(2)(1) The index includes exempted se-
curities, other than municipal securi-
ties, as defined in section 3(a)(29) of the
Act and the rules promulgated there-
under, that are:
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(A) Notes, bonds, debentures, or evi-
dences of indebtedness; and

(B) Not equity securities, as defined
in section 3(a)(11) of the Act (15 U.S.C.
78c(a)(11)) and the rules promulgated
thereunder; and

(ii) Without taking into account any
portion of the index composed of such
exempted securities, other than munic-
ipal securities, the remaining portion
of the index would not be a narrow-
based security index: meeting all the
conditions under paragraph (a)(1) of
this section.

(b) For purposes of this section:

(1) An issuer is affiliated with an-
other issuer if it controls, is controlled
by, or is under common control with,
that issuer.

(2) For purposes of this section, con-
trol means ownership of 20 percent or
more of an issuer’s equity, or the abil-
ity to direct the voting of 20 percent or
more of the issuer’s voting equity.

(3) The term issuer includes a single
issuer or group of affiliated issuers.

[71 FR 39542, July 13, 2006]
DEFINITIONS

§240.3b-1 Definition of “listed”.

The term listed means admitted to
full trading privileges upon application
by the issuer or its fiscal agent or, in
the case of the securities of a foreign
corporation, upon application by a
banker engaged in distributing them;
and includes securities for which au-
thority to add to the list on official no-
tice of issuance has been granted.

(Sec. 3, 48 Stat. 884; 15 U.S.C. 78¢c)
[13 FR 8179, Dec. 22, 1948]

§240.3b-2 Definition of “officer”.

The term officer means a president,
vice president, secretary, treasury or
principal financial officer, comptroller
or principal accounting officer, and any
person routinely performing cor-
responding functions with respect to
any organization whether incorporated
or unincorporated.

[47 FR 11464, Mar. 16, 1982; 47 FR 11819, Mar.
19, 1982]
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§240.3b-3 [Reserved]

§240.3b—4 Definition of “foreign gov-
ernment,” “foreign issuer” and “for-
eign private issuer”.

(a) The term foreign government
means the government of any foreign
country or of any political subdivision
of a foreign country.

(b) The term foreign issuer means any
issuer which is a foreign government, a
national of any foreign country or a
corporation or other organization in-
corporated or organized under the laws
of any foreign country.

(c) The term foreign private issuer
means any foreign issuer other than a
foreign government except for an
issuer meeting the following conditions
as of the last business day of its most
recently completed second fiscal quar-
ter:

(1) More than 50 percent of the
issuer’s outstanding voting securities
are directly or indirectly held of record
by residents of the United States; and

(2) Any of the following:

(i) The majority of the executive offi-
cers or directors are United States citi-
zens or residents;

(ii) More than 50 percent of the assets
of the issuer are located in the United
States; or

(iii) The business of the issuer is ad-
ministered principally in the United
States.

INSTRUCTION TO PARAGRAPH (c¢)(1): To deter-
mine the percentage of outstanding voting
securities held by U.S. residents:

A. Use the method of calculating record
ownership in Rule 12g23-2(a) under the Act
(§240.12g3-2(a)), except that your inquiry as
to the amount of shares represented by ac-
counts of customers resident in the United
States may be limited to brokers, dealers,
banks and other nominees located in:

(1) The United States,

(2) Your jurisdiction of incorporation, and

(3) The jurisdiction that is the primary
trading market for your voting securities, if
different than your jurisdiction of incorpora-
tion.

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount
of shares represented by accounts of cus-
tomers resident in the United States, you
may assume, for purposes of this definition,
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business.

C. Count shares of voting securities bene-
ficially owned by residents of the United
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States as reported on reports of beneficial
ownership provided to you or filed publicly
and based on information otherwise provided
to you.

(d) Notwithstanding paragraph (c) of
this section, in the case of a new reg-
istrant with the Commission, the de-
termination of whether an issuer is a
foreign private issuer will be made as
of a date within 30 days prior to the
issuer’s filing of an initial registration
statement under either the Act or the
Securities Act of 1933.

(e) Once an issuer qualifies as a for-
eign private issuer, it will immediately
be able to use the forms and rules des-
ignated for foreign private issuers until
it fails to qualify for this status at the
end of its most recently completed sec-
ond fiscal quarter. An issuer’s deter-
mination that it fails to qualify as a
foreign private issuer governs its eligi-
bility to use the forms and rules des-
ignated for foreign private issuers be-
ginning on the first day of the fiscal
yvear following the determination date.
Once an issuer fails to qualify for for-
eign private issuer status, it will re-
main unqualified unless it meets the
requirements for foreign private issuer
status as of the last business day of its
second fiscal quarter.

[32 FR 7848, May 30, 1967, as amended at 48
FR 46739, Oct. 14, 1983; 64 FR 53912, Oct. 5,
1999; 73 FR 58323, Oct. 6, 2008]

§240.3b-5 Non-exempt securities
issued under governmental obliga-
tions.

(a) Any part of an obligation evi-
denced by any bond, note, debenture,
or other evidence of indebtedness
issued by any governmental unit speci-
fied in section 3(a)(12) of the Act which
is payable from payments to be made
in respect of property or money which
is or will be used, under a lease, sale, or
loan arrangement, by or for industrial
or commercial enterprise, shall be
deemed to be a separate ‘‘security”’
within the meaning of section 3(a)(10)
of the Act, issued by the lessee or obli-
gor under the lease, sale or loan ar-
rangement.

(b) An obligation shall not be deemed
a separate ‘‘security’’ as defined in
paragraph (a) of this section if, (1) the
obligation is payable from the general
revenues of a governmental unit, speci-
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fied in section 3(a)(12) of the Act, hav-
ing other resources which may be used
for the payment of the obligation, or
(2) the obligation relates to a public
project or facility owned and operated
by or on behalf of and under the con-
trol of a governmental unit specified in
such section, or (3) the obligation re-
lates to a facility which is leased to
and under the control of an industrial
or commercial enterprise but is a part
of a public project which, as a whole, is
owned by and under the general control
of a governmental unit specified in
such section, or an instrumentality
thereof.

(c) This rule shall apply to trans-
actions of the character described in
paragraph (a) of this section only with
respect to bonds, notes, debentures or
other evidences of indebtedness sold
after December 31, 1968.

(Sec. 3, 48 Stat. 882; 15 U.S.C. 78c, T7s)

[33 FR 12648, Sept. 6, 1968, as amended at 35
FR 6000, Apr. 11, 1970]

§240.3b-6 Liability for certain state-
ments by issuers.

(a) A statement within the coverage
of paragraph (b) of this section which is
made by or on behalf of an issuer or by
an outside reviewer retained by the
issuer shall be deemed not to be a
fraudulent statement (as defined in
paragraph (d) of this section), unless it
is shown that such statement was made
or reaffirmed without a reasonable
basis or was disclosed other than in
good faith.

(b) This rule applies to the following
statements:

(1) A forward-looking statement (as
defined in paragraph (c) of this section)
made in a document filed with the
Commission, in Part I of a quarterly
report on Form 10-Q, §249.308a of this
chapter, or in an annual report to secu-
rity holders meeting the requirements
of Rules 14a-3(b) and (c) or 14c-3(a) and
(b) (§240.14a-3(b) and (c) or §240.14c-3(a)
and (b)), a statement reaffirming such
forward-looking statement after the
date the document was filed or the an-
nual report was made publicly avail-
able, or a forward-looking statement
made before the date the document was
filed or the date the annual report was
made publicly available if such state-
ment is reaffirmed in a filed document,
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in Part I of a quarterly report on Form
10-Q, or in an annual report made pub-
licly available within a reasonable
time after the making of such forward-
looking statement; Provided, that:

(i) At the time such statements are
made or reaffirmed, either the issuer is
subject to the reporting requirements
of Section 13(a) or 15(d) of the Act and
has complied with the requirements of
Rule 13a-1 or 15d-1 thereunder, if appli-
cable, to file its most recent annual re-
port on Form 10-K, Form 20-F or Form
40-F; or if the issuer is not subject to
the reporting requirements of Section
13(a) or 15(d) of the Act, the statements
are made in a registration statement
filed under the Securities Act of 1933
offering statement or solicitation of in-
terest, written document or broadcast
script under Regulation A or pursuant
to Section 12(b) or (g) of the Securities
Exchange Act of 1934; and

(i1) The statements are not made by
or on behalf of an issuer that is an in-
vestment company registered under
the Investment Company Act of 1940;
and

(2) Information that is disclosed in a
document filed with the Commission in
Part I of a quarterly report on Form
10-Q (§249.308a of this chapter) or in an
annual report to security holders meet-
ing the requirements of Rules 14a-3(b)
and (c) or 14c-3(a) and (b) under the Act
(§240.14a-3(b) and (c) or §240.14c-3(a)
and (b) of this chapter) and that relates
to:

(i) The effects of changing prices on
the business enterprise, presented vol-
untarily or pursuant to Item 303 of
Regulation S-K (§229.303 of this chap-
ter), ‘‘Management’s Discussion and
Analysis of Financial Condition and
Results of Operations,” Item 5 of Form
20-F (§240.220(f) of this chapter), ‘‘Op-
erating and Financial Review and Pros-
pects,” Item 302 of Regulation S-K
(§229.302 of this chapter) ‘‘Supple-
mentary Financial Information,” or
Rule 3-20(c) of Regulation S-X (§210.3-
20(c) of this chapter); or

(ii) The value of proved oil and gas
reserves (such as a standardized meas-
ure of discounted future net cash flows
relating to proved oil and gas reserves
as set forth in FASB ASC paragraphs
932-235-50-29 through 932-235-50-36 (Ex-
tractive Activities—Oil and Gas

41

§240.3b-7

Topic)), presented voluntarily or pursu-
ant to Item 302 of Regulation S-K
(§229.302 of this chapter).

(c) For the purpose of this rule, the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of
Regulation S-K (§229.303 of this chap-
ter) or Item 5 of Form 20-F or

(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraphs (c¢) (1), (2), or (3) of this sec-
tion.

(d) For the purpose of this rule the
term fraudulent statement shall mean a
statement which is an untrue state-
ment of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or which
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction,
act, practice, course of business, or an
artifice to defraud, as those terms are
used in the Securities Exchange Act of
1934 or the rules or regulations promul-
gated thereunder.

[46 FR 13990, Feb. 25, 1981, as amended at 46
FR 19457, Mar. 31, 1981; 47 FR 11464, Mar. 16,
1982; 47 FR 54780, Dec. 6, 1982; 47 FR 57915,
Dec. 29, 1982; 48 FR 19876, May 3, 1983; 56 FR
30067, July 1, 1991; 57 FR 36494, Aug. 13, 1992;
64 FR 53912, Oct. 5, 1999; 73 FR 973, Jan. 4,
2008; 76 FR 50122, Aug. 12, 2011]

§240.3b-7 Definition of “executive offi-
cer”.

The term executive officer, when used
with reference to a registrant, means
its president, any vice president of the
registrant in charge of a principal busi-
ness unit, division or function (such as
sales, administration or finance), any
other officer who performs a policy
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making function or any other person
who performs similar policy making
functions for the registrant. Executive
officers of subsidiaries may be deemed
executive officers of the registrant if
they perform such policy making func-
tions for the registrant.

[47 FR 11464, Mar. 16, 1982, as amended at 56
FR 7265, Feb. 21, 1991]

§240.3b-8 Definitions of “Qualified
OTC Market Maker, Qualified Third
Market Maker” and “Qualified
Block Positioner”.

For the purposes of Regulation U
under the Act (12 CFR part 221):

(a) The term Qualified OTC Market
Maker in an over-the-counter (‘‘OTC”’)
margin security means a dealer in any
“OTC Margin Security’ (as that term
is defined in section 2(j) of Regulation
U (12 CFR 221.2(j)) who (1) is a broker
or dealer registered pursuant to section
15 of the Act, (2) is subject to and is in
compliance with Rule 15c¢3-1 (17 CFR
240.15¢3-1), (3) has and maintains min-
imum net capital, as defined in Rule
15¢3-1, of the lesser of (i) $250,000 or (ii)
$25,000 plus $5,000 for each security in
excess of five with regard to which the
broker or dealer is, or is seeking to be-
come a Qualified OTC Market Maker,
and (4) except when such activity is un-
lawful, meets all of the following con-
ditions with respect to such security:
(i) He regularly publishes bona fide,
competitive bid and offer quotations in
a recognized inter-dealer quotation
system, (ii) he furnishes bona fide,
competitive bid and offer quotations to
other brokers and dealers on request,
(iii) he is ready, willing and able to ef-
fect transactions in reasonable
amounts, and at his quoted prices, with
other brokers and dealers, and (iv) he
has a reasonable average rate of inven-
tory turnover in such security.

(b) The term Qualified Third Market
Maker means a dealer in any stock reg-
istered on a national securities ex-
change (‘‘exchange’) who (1) is a
broker or dealer registered pursuant to
section 15 of the Act, (2) is subject to
and is in compliance with Rule 15c¢3-1
(17 CFR 240.15c3-1), (3) has and main-
tains minimum net capital, as defined
in Rule 15c¢3-1, of the lesser of (i)
$500,000 or (ii) $100,000 plus $20,000 for
each security in excess of five with re-
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gard to which the broker or dealer is,
or is seeking to become, a Qualified
Third Market Maker, and (4) except
when such activity is unlawful, meets
all of the following conditions with re-
spect to such security: (i) He furnishes
bona fide, competitive bid and offer
quotations at all times to other bro-
kers and dealers on request, (ii) he is
ready, willing and able to effect trans-
actions for his own account in reason-
able amounts, and at his quoted prices
with other brokers and dealers, and
(iii) he has a reasonable average rate of
inventory turnover in such security.

(c) The term Qualified Block Positioner
means a dealer who (1) is a broker or
dealer registered pursuant to section 15
of the Act, (2) is subject to and in com-
pliance with Rule 15¢3-1 (17 CFR
240.15¢3-1), (3) has and maintains min-
imum net capital, as defined in Rule
15¢3-1 of $1,000,000 and (4) except when
such activity is unlawful, meets all of
the following conditions: (i) He engages
in the activity of purchasing long or
selling short, from time to time, from
or to a customer (other than a partner
or a joint venture or other entity in
which a partner, the dealer, or a person
associated with such dealer, as defined
in section 3(a) (18) of the Act, partici-
pates) a block of stock with a current
market value of $200,000 or more in a
single transaction, or in several trans-
actions at approximately the same
time, from a single source to facilitate
a sale or purchase by such customer,
(ii) he has determined in the exercise of
reasonable diligence that the block
could not be sold to or purchased from
others on equivalent or better terms,
and (iii) he sells the shares comprising
the block as rapidly as possible com-
mensurate with the circumstances.

(15 U.S.C. 78a et seq., as amended by Pub. L.
94-29 (June 4, 1975), particularly secs. 2, 3, 11,
15, 17 and 23 thereof (15 U.S.C. 78b, 78c, 78k,
T80, 78q and T8w))

[48 FR 39606, Sept. 1, 1983]
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§§ 240.3b-9—240.3b-10 [Reserved]

§240.3b-11 Definitions relating to lim-
ited partnership roll-up trans-
actions for purposes of sections
6(b)(9), 14(h) and 15A(b)(12)-(13).

For purposes of sections 6(b)(9), 14(h)
and 15A(b)(12)-(13) of the Act (15 U.S.C.
78f(b)(9), 78n(h) and 780-3(b)(12)—(13)):

(a) The term limited partnership roll-
up transaction does not include a trans-
action involving only entities that are
not ‘‘finite-life’” as defined in Item
901(b)(2) of Regulation S-K
(§229.901(b)(2) of this chapter).

(b) The term limited partnership roll-
up transaction does not include a trans-
action involving only entities reg-
istered under the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.) or
any Business Development Company as
defined in section 2(a)(48) of that Act
(15 U.S.C. 80a—2(a)(48)).

(c) The term regularly traded shall be
defined as in Item 901(c)(2)(v)(C) of Reg-
ulation S-K (§229.901(c)(2)(v)(C) of this
chapter).

[59 FR 63684, Dec. 8, 1994]

§240.3b-12 Definition of OTC deriva-
tives dealer.

The term OTC derivatives dealer
means any dealer that is affiliated with
a registered broker or dealer (other
than an OTC derivatives dealer), and
whose securities activities:

(a) Are limited to:

(1) Engaging in dealer activities in
eligible OTC derivative instruments
that are securities;

(2) Issuing and reacquiring securities
that are issued by the dealer, including
warrants on securities, hybrid securi-
ties, and structured notes;

(3) Engaging in cash management se-
curities activities;

(4) Engaging in ancillary portfolio
management securities activities; and

(5) Engaging in such other securities
activities that the Commission des-
ignates by order pursuant to §240.15a—
1(b)(1); and

(b) Consist primarily of the activities
described in paragraphs (a)1), (a)2),
and (a)(3) of this section; and

(c) Do not consist of any other secu-
rities activities, including engaging in
any transaction in any security that is
not an eligible OTC derivative instru-
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ment, except as permitted under para-
graphs (a)(3), (a)(4), and (a)(b) of this
section.

(d) For purposes of this section, the
term hybrid security means a security
that incorporates payment features
economically similar to options, for-
wards, futures, swap agreements, or
collars involving currencies, interest
or other rates, commodities, securities,
indices, quantitative measures, or
other financial or economic interests
or property of any kind, or any pay-
ment or delivery that is dependent on
the occurrence or nonoccurrence of any
event associated with a potential fi-
nancial, economic, or commercial con-
sequence (or any combination, per-
mutation, or derivative of such con-
tract or underlying interest).

[63 FR 59394, Nov. 3, 1998]

§240.3b-13 Definition of eligible OTC
derivative instrument.

(a) Except as otherwise provided in
paragraph (b) of this section, the term
eligible OTC derivative instrument means
any contract, agreement, or trans-
action that:

(1) Provides, in whole or in part, on a
firm or contingent basis, for the pur-
chase or sale of, or is based on the
value of, or any interest in, one or
more commodities, securities, cur-
rencies, interest or other rates, indices,
quantitative measures, or other finan-
cial or economic interests or property
of any Kkind; or

(2) Involves any payment or delivery
that is dependent on the occurrence or
nonoccurrence of any event associated
with a potential financial, economic,
or commercial consequence; or

(3) Involves any combination or per-
mutation of any contract, agreement,
or transaction or underlying interest,
property, or event described in para-
graphs (a)(1) or (a)(2) of this section.

(b) The term eligible OTC derivative in-
strument does not include any contract,
agreement, or transaction that:

(1) Provides for the purchase or sale
of a security, on a firm basis, unless:

(i) The settlement date for such pur-
chase or sale occurs at least one year
following the trade date or, in the case
of an eligible forward contract, at least
four months following the trade date;
or
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(ii) The material economic features
of the contract, agreement, or trans-
action consist primarily of features of
a type described in paragraph (a) of
this section other than the provision
for the purchase or sale of a security
on a firm basis; or

(2) Provides, in whole or in part, on a
firm or contingent basis, for the pur-
chase or sale of, or is based on the
value of, or any interest in, any secu-
rity (or group or index of securities),
and is:

(i) Listed on, or traded on or through,
a national securities exchange or reg-
istered national securities association,
or facility or market thereof; or

(ii) Except as otherwise determined
by the Commission by order pursuant
to §240.15a-1(b)(2), one of a class of fun-
gible instruments that are standard-
ized as to their material economic
terms.

(c) The Commission may issue an
order pursuant to §240.15a-1(b)(3) clari-
fying whether certain contracts, agree-
ments, or transactions are within the
scope of eligible OTC derivative instru-
ment.

(d) For purposes of this section, the
term eligible forward contract means a
forward contract that provides for the
purchase or sale of a security other
than a government security, provided
that, if such contract provides for the
purchase or sale of margin stock (as de-
fined in Regulation U of the Regula-
tions of the Board of Governors of the
Federal Reserve System, 12 CFR Part
221), such contract either:

(1) Provides for the purchase or sale
of such stock by the issuer thereof (or
an affiliate that is not a bank or a
broker or dealer); or

(2) Provides for the transfer of trans-
action collateral in an amount that
would satisfy the requirements, if any,
that would be applicable assuming the
OTC derivatives dealer party to such
transaction were not eligible for the
exemption from Regulation T of the
Regulations of the Board of Governors
of the Federal Reserve System, 12 CFR
part 220, set forth in §240.36a1-1.

[63 FR 59395, Nov. 3, 1998]
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§240.3b-14 Definition of cash manage-
ment securities activities.

The term cash management securities
activities means securities activities
that are limited to transactions involv-
ing:

(a) Any taking possession of, and any
subsequent sale or disposition of, col-
lateral provided by a counterparty, or
any acquisition of, and any subsequent
sale or disposition of, collateral to be
provided to a counterparty, in connec-
tion with any securities activities of
the dealer permitted under §240.15a-1
or any non-securities activities of the
dealer that involve eligible OTC deriva-
tive instruments or other financial in-
struments;

(b) Cash management, in connection
with any securities activities of the
dealer permitted under §240.15a-1 or
any non-securities activities of the
dealer that involve eligible OTC deriva-
tive instruments or other financial in-
struments; or

(c) Financing of positions of the deal-
er acquired in connection with any se-
curities activities of the dealer per-
mitted under §240.15a-1 or any non-se-
curities activities that involve eligible
OTC derivative instruments or other fi-
nancial instruments.

[63 FR 59395, Nov. 3, 1998]

§240.3b-15 Definition of ancillary
portfolio management securities ac-
tivities.

(a) The term ancillary portfolio man-
agement securities activities means secu-
rities activities that:

(1) Are limited to transactions in
connection with:

(i) Dealer activities in eligible OTC
derivative instruments;

(ii) The issuance of securities by the
dealer; or

(iii) Such other securities activities
that the Commission designates by
order pursuant to §240.15a-1(b)(1); and

(2) Are conducted for the purpose of
reducing the market or credit risk of
the dealer or consist of incidental trad-
ing activities for portfolio manage-
ment purposes; and

(3) Are limited to risk exposures
within the market, credit, leverage,
and liquidity risk parameters set forth
in:
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(i) The trading authorizations grant-
ed to the associated person (or to the
supervisor of such associated person)
who executes a particular transaction
for, or on behalf of, the dealer; and

(ii) The written guidelines approved
by the governing body of the dealer and
included in the internal risk manage-
ment control system for the dealer pur-
suant to §240.15¢3-4; and

(4) Are conducted solely by one or
more associated persons of the dealer
who perform substantial duties for, or
on behalf of, the dealer in connection
with its dealer activities in eligible
OTC derivative instruments.

(b) The Commission may issue an
order pursuant to §240.15a-1(b)(4) clari-
fying whether certain securities activi-
ties are within the scope of ancillary
portfolio management securities ac-
tivities.

[63 FR 59395, Nov. 3, 1998]

§240.3b-16 Definitions of terms used
in Section 3(a)(1) of the Act.

(a) An organization, association, or
group of persons shall be considered to
constitute, maintain, or provide ‘‘a
market place or facilities for bringing
together purchasers and sellers of secu-
rities or for otherwise performing with
respect to securities the functions com-
monly performed by a stock ex-
change,” as those terms are used in
section 3(a)(1) of the Act, (15 U.S.C.
78c(a)(1)), if such organization, associa-
tion, or group of persons:

(1) Brings together the orders for se-
curities of multiple buyers and sellers;
and

(2) Uses established, non-discre-
tionary methods (whether by providing
a trading facility or by setting rules)
under which such orders interact with
each other, and the buyers and sellers
entering such orders agree to the terms
of a trade.

(b) An organization, association, or
group of persons shall not be consid-
ered to constitute, maintain, or pro-
vide ‘“‘a market place or facilities for
bringing together purchasers and sell-
ers of securities or for otherwise per-
forming with respect to securities the
functions commonly performed by a
stock exchange,” solely because such
organization, association, or group of
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persons engages in one or more of the
following activities:

(1) Routes orders to a national secu-
rities exchange, a market operated by
a national securities association, or a
broker-dealer for execution; or

(2) Allows persons to enter orders for
execution against the bids and offers of
a single dealer; and

(i) As an incidental part of these ac-
tivities, matches orders that are not
displayed to any person other than the
dealer and its employees; or

(ii) In the course of acting as a mar-
ket maker registered with a self-regu-
latory organization, displays the limit
orders of such market maker’s, or
other broker-dealer’s, customers; and

(A) Matches customer orders with
such displayed limit orders; and

(B) As an incidental part of its mar-
ket making activities, crosses or
matches orders that are not displayed
to any person other than the market
maker and its employees.

(c) For purposes of this section the
term order means any firm indication
of a willingness to buy or sell a secu-
rity, as either principal or agent, in-
cluding any bid or offer quotation,
market order, limit order, or other
priced order.

(d) For the purposes of this section,
the terms bid and offer shall have the
same meaning as under §242.600 of this
chapter.

(e) The Commission may condi-
tionally or unconditionally exempt any
organization, association, or group of
persons from the definition in para-
graph (a) of this section.

[63 FR 70918, Dec. 22, 1998, as amended at 70
FR 37617, June 29, 2005]

§240.3b-17

§240.3b-18 Definitions of terms used
in Section 3(a)(5) of the Act.

For the purposes of section 3(a)(5)(C)
of the Act (15 U.S.C. 78c(a)(5)(C):

(a) The term affiliate means any com-
pany that controls, is controlled by, or
is under common control with another
company.

(b) The term consumer-related receiv-
able means any obligation incurred by
any natural person to pay money aris-
ing out of a transaction in which the
money, property, insurance, or services

[Reserved]
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(being purchased) are primarily for per-
sonal, family, or household purposes.

(c) The term member as it relates to
the term ‘‘syndicate of banks’ means a
bank that is a participant in a syn-
dicate of banks and together with its
affiliates, other than its broker or deal-
er affiliates, originates no less than
10% of the value of the obligations in a
pool of obligations used to back the se-
curities issued through a grantor trust
or other separate entity.

(d) The term obligation means any
note, draft, acceptance, loan, lease, re-
ceivable, or other evidence of indebted-
ness that is not a security issued by a
person other than the bank.

(e) The term originated means:

(1) Funding an obligation at the time
that the obligation is created; or

(2) Initially approving and under-
writing the obligation, or initially
agreeing to purchase the obligation,
provided that:

(i) The obligation conforms to the
underwriting standards or is evidenced
by the loan documents of the bank or
its affiliates, other than its broker or
dealer affiliates; and

(ii) The bank or its affiliates, other
than its broker or dealer affiliates,
fund the obligation in a timely man-
ner, not to exceed six months after the
obligation is created.

(f) The term pool means more than
one obligation or type of obligation
grouped together to provide collateral
for a securities offering.

(g) The term predominantly originated
means that no less than 85% of the
value of the obligations in any pool
were originated by:

(1) The bank or its affiliates, other
than its broker or dealer affiliates; or

(2) Banks that are members of a syn-
dicate of banks and affiliates of such
banks, other than their broker or deal-
er affiliates, if the obligations or pool
of obligations consist of mortgage obli-
gations or consumer-related receiv-
ables.

(3) For this purpose, the bank and its
affiliates include any financial institu-
tion with which the bank or its affili-
ates have merged but does not include
the purchase of a pool of obligations or
the purchase of a line of business.

(h) The term syndicate of banks means
a group of banks that acts jointly, on a
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temporary basis, to issue through a
grantor trust or other separate entity,
securities backed by obligations origi-
nated by each of the individual banks
or their affiliates, other than their
broker or dealer affiliates.

[68 FR 8700, Feb. 24, 2003]

§240.3b-19 Definition of “issuer” in
section 3(a)(8) of the Act in relation
to asset-backed securities.

The following applies with respect to
asset-backed securities under the Act.
Terms used in this section have the
same meaning as in Item 1101 of Regu-
lation AB (§229.1101 of this chapter).

(a) The depositor for the asset-backed
securities acting solely in its capacity
as depositor to the issuing entity is the
“‘issuer” for purposes of the asset-
backed securities of that issuing enti-
ty.

(b) The person acting in the capacity
as the depositor specified in paragraph
(a) of this section is a different
“issuer” from that same person acting
as a depositor for another issuing enti-
ty or for purposes of that person’s own
securities.

[70 FR 1620, Jan. 7, 2005]

REGISTRATION AND EXEMPTION OF
EXCHANGES

§240.6a-1 Application for registration
as a national securities exchange or
exemption from registration based
on limited volume.

(a) An application for registration as
a national securities exchange, or for
exemption from such registration
based on limited volume, shall be filed
on Form 1 (§249.1 of this chapter), in
accordance with the instructions con-
tained therein.

(b) Promptly after the discovery that
any information filed on Form 1 was
inaccurate when filed, the exchange
shall file with the Commission an
amendment correcting such inaccu-
racy.

(c) Promptly after the discovery that
any information in the statement, any
exhibit, or any amendment was inac-
curate when filed, the exchange shall
file with the Commission an amend-
ment correcting such inaccuracy.

(d) Whenever the number of changes
to be reported in an amendment, or the
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number of amendments filed, are so
great that the purpose of clarity will
be promoted by the filing of a new com-
plete statement and exhibits, an ex-
change may, at its election, or shall,
upon request of the Commission, file as
an amendment a complete new state-
ment together with all exhibits which
are prescribed to be filed in connection
with Form 1.

(Secs. b, 6, 17, 48 Stat. 885, 897, as amended; 15
U.S.C. 78e, 78f, 78q)

[14 FR 7759, Dec. 29, 1949, as amended at 63
FR 70918, Dec. 22, 1998]

§240.6a-2 Amendments to application.

(a) A national securities exchange, or
an exchange exempted from such reg-
istration based on limited volume,
shall file an amendment to Form 1,
(§249.1 of this chapter), which shall set
forth the nature and effective date of
the action taken and shall provide any
new information and correct any infor-
mation rendered inaccurate, on Form
1, (§249.1 of this chapter), within 10
days after any action is taken that ren-
ders inaccurate, or that causes to be
incomplete, any of the following:

(1) Information filed on the Execu-
tion Page of Form 1, or amendment
thereto; or

(2) Information filed as part of Exhib-
itsC, F, G, H, J, K or M, or any amend-
ments thereto.

(b) On or before June 30 of each year,
a national securities exchange, or an
exchange exempted from such registra-
tion based on limited volume, shall
file, as an amendment to Form 1, the
following:

(1) Exhibits D and I as of the end of
the latest fiscal year of the exchange;
and

(2) Exhibits K, M, and N, which shall
be up to date as of the latest date prac-
ticable within 3 months of the date the
amendment is filed.

(c) On or before June 30, 2001 and
every 3 years thereafter, a national se-
curities exchange, or an exchange ex-
empted from such registration based on
limited volume, shall file, as an amend-
ment to Form 1, complete Exhibits A,
B, C and J. The information filed under
this paragraph (c) shall be current as of
the latest practicable date, but shall,
at a minimum, be up to date within 3
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months as of the date the amendment
is filed.

(d)(1) If an exchange, on an annual or
more frequent basis, publishes, or co-
operates in the publication of, any of
the information required to be filed by
paragraphs (b)(2) and (c) of this section,
in lieu of filing such information, an
exchange may:

(i) Identify the publication in which
such information is available, the
name, address, and telephone number
of the person from whom such publica-
tion may be obtained, and the price of
such publication; and

(i1) Certify to the accuracy of such
information as of its publication date.

(2) If an exchange keeps the informa-
tion required under paragraphs (b)(2)
and (c) of this section up to date and
makes it available to the Commission
and the public upon request, in lieu of
filing such information, an exchange
may certify that the information is
kept up to date and is available to the
Commission and the public upon re-
quest.

(3) If the information required to be
filed under paragraphs (b)(2) and (c) of
this section is available continuously
on an Internet web site controlled by
an exchange, in lieu of filing such in-
formation with the Commission, such
exchange may:

(i) Indicate the location of the Inter-
net web site where such information
may be found; and

(ii) Certify that the information
available at such location is accurate
as of its date.

(e) The Commission may exempt a
national securities exchange, or an ex-
change exempted from such registra-
tion based on limited volume, from fil-
ing the amendment required by this
section for any affiliate or subsidiary
listed in Exhibit C of the exchange’s
application for registration, as amend-
ed, that either:

(1) Is listed in Exhibit C of the appli-
cation for registration or notice of reg-
istration, as amended, of one or more
other national securities exchanges; or

(2) Was an inactive subsidiary
throughout the subsidiary’s latest fis-
cal year. Any such exemption may be
granted upon terms and conditions the
Commission deems necessary or appro-
priate in the public interest or for the
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protection of investors, provided how-
ever, that at least one national securi-
ties exchange shall be required to file
the amendments required by this sec-
tion for an affiliate or subsidiary de-
scribed in paragraph (e)(1) of this sec-
tion.

(f) A national securities exchange
registered pursuant to Section 6(g)(1)
of the Act (156 U.S.C. 78f(g)(1)) shall be
exempt from the requirements of this
section.

[63 FR 70918, Dec. 22, 1998, as amended at 66
FR 43741, Aug. 20, 2001]

§240.6a-3 Supplemental material to be
filed by exchanges.

(a)(1) A national securities exchange,
or an exchange exempted from such
registration based on limited volume,
shall file with the Commission any ma-
terial (including notices, circulars, bul-
letins, lists, and periodicals) issued or
made generally available to members
of, or participants or subscribers to,
the exchange. Such material shall be
filed with the Commission within 10
days after issuing or making such ma-
terial available to members, partici-
pants or subscribers.

(2) If the information required to be
filed under paragraph (a)(1) of this sec-
tion is available continuously on an
Internet web site controlled by an ex-
change, in lieu of filing such informa-
tion with the Commission, such ex-
change may:

(i) Indicate the location of the Inter-
net web site where such information
may be found; and

(ii) Certify that the information
available at such location is accurate
as of its date.

(b) Within 15 days after the end of
each calendar month, a national secu-
rities exchange or an exchange exempt-
ed from such registration based on lim-
ited volume, shall file a report con-
cerning the securities sold on such ex-
change during the calendar month.
Such report shall set forth:

(1) The number of shares of stock
sold and the aggregate dollar amount
of such stock sold;

(2) The principal amount of bonds
sold and the aggregate dollar amount
of such bonds sold; and

(3) The number of rights and war-
rants sold and the aggregate dollar
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amount of such rights and warrants
sold.

(c) A national securities exchange
registered pursuant to Section 6(g)(1)
of the Act (15 U.S.C. 78f(g)(1)) shall be
exempt from the requirements of this
section.

[63 FR 70919, Dec. 22, 1998, as amended at 66
FR 43741, Aug. 20, 2001]

§240.6a-4 Notice of registration under
Section 6(g) of the Act, amendment
to such notice, and supplemental
materials to be filed by exchanges
Xegistered under Section 6(g) of the

ct.

(a) Notice of registration. (1) An ex-
change may register as a national secu-
rities exchange solely for the purposes
of trading security futures products by
filing Form 1-N (§249.10 of this chapter)
(‘“‘notice of registration’’), in accord-
ance with the instructions contained
therein, if:

(i) The exchange is a board of trade,
as that term in defined in the Com-
modity Exchange Act (7 U.S.C. 1a(2)),
that:

(A) Has been designated a contract
market by the Commodity Futures
Trading Commission and such designa-
tion is not suspended by order of the
Commodity Futures Trading Commis-
sion; or

(B) Is registered as a derivative
transaction execution facility under
Section 5a of the Commodity Exchange
Act (7 U.S.C. 7a) and such registration
is not suspended by the Commodity Fu-
tures Trading Commission; and

(ii) Such exchange does not serve as a
market place for transactions in secu-
rities other than:

(A) Security futures products; or

(B) Futures on exempted securities or
on groups or indexes of securities or
options thereon that have been author-
ized under Section 2(a)(1)(C) of the
Commodity Exchange Act (7 U.S.C. 2a).

(2) Promptly after the discovery that
any information filed on Form 1-N
(§249.10 of this chapter) was inaccurate
when filed, the exchange shall file with
the Commission an amendment cor-
recting such inaccuracy.

(b) Amendment to notice of registration.
(1) A national securities exchange reg-
istered pursuant to Section 6(g)(1) of
the Act (156 U.S.C. 78f(g)(1)) (‘‘Security
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Futures Product Exchange’’) shall file
an amendment to Form 1-N (§249.10 of
this chapter), which shall set forth the
nature and effective date of the action
taken and shall provide any new infor-
mation and correct any information
rendered inaccurate, on Form 1-N
(§249.10 of this chapter), within:

(i) Ten days after any action is taken
that renders inaccurate, or that causes
to be incomplete, any information filed
on the Execution Page of Form 1-N
(§249.10 of this chapter), or amendment
thereto; or

(ii) 30 days after any action is taken
that renders inaccurate, or that causes
to be incomplete, any information filed
as part of Exhibit F to Form 1-N
(§249.10 of this chapter), or any amend-
ments thereto.

(2) A Security Futures Product Ex-
change shall maintain records relating
to changes in information required in
Exhibits C and E to Form 1-N (§249.10
of this chapter) which shall be current
of as of the latest practicable date, but
shall, at a minimum, be up-to-date
within 30 days. A Security Futures
Product Exchange shall make such
records available to the Commission
and the public upon request.

(3) On or before June 30, 2002, and by
June 30 every year thereafter, a Secu-
rity Futures Product Exchange shall
file, as an amendment to Form 1-N
(§249.10 of this chapter), Exhibits F, H,
and I, which shall be current of as of
the latest practicable date, but shall,
at a minimum, be up-to-date within
three months as of the date the amend-
ment is filed.

(4) On or before June 30, 2004, and by
June 30 every three years thereafter, a
Security Futures Product Exchange
shall file, as an amendment to Form 1-
N (§249.10 of this chapter), complete
Exhibits A, B, C, and E, which shall be
current of as of the latest practicable
date, but shall, at a minimum, be up-
to-date within three months as of the
date the amendment is filed.

(5)(i) If a Security Futures Product
Exchange, on an annual or more fre-
quent basis, publishes, or cooperates in
the publication of, any of the informa-
tion required to be filed by paragraphs
(b)(3) and (b)(4) of this section, in lieu
of filing such information, a Security
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Futures Product Exchange may satisfy
this filing requirement by:

(A) Identifying the publication in
which such information is available,
the name, address, and telephone num-
ber of the person from whom such pub-
lication may be obtained, and the price
of such publication; and

(B) Certifying to the accuracy of such
information as of its publication date.

(ii) If a Security Futures Product Ex-
change keeps the information required
under paragraphs (b)(3) and (b)(4) of
this section up-to-date and makes it
available to the Commission and the
public upon request, in lieu of filing
such information, a Security Futures
Product Exchange may satisfy this fil-
ing requirement by certifying that the
information is kept up-to-date and is
available to the Commission and the
public upon request.

(iii) If the information required to be
filed under paragraphs (b)(3) and (b)(4)
of this section is available continu-
ously on an Internet web site con-
trolled by a Security Futures Product
Exchange, in lieu of filing such infor-
mation with the Commission, such Se-
curity Futures Product Exchange may
satisfy this filing requirement by:

(A) Indicating the location of the
Internet web site where such informa-
tion may be found; and

(B) Certifying that the information
available at such location is accurate
as of its date.

(6)(1) The Commission may exempt a
Security Futures Product Exchange
from filing the amendment required by
this section for any affiliate or sub-
sidiary listed in Exhibit C to Form 1-N
(§249.10 of this chapter), as amended,
that either:

(A) Is listed in Exhibit C to Form 1
(§249.1 of this chapter) or to Form 1-N
(§249.10 of this chapter), as amended, of
one or more other national securities
exchanges; or

(B) Was an inactive affiliate or sub-
sidiary throughout the affiliate’s or
subsidiary’s latest fiscal year.

(ii) Any such exemption may be
granted upon terms and conditions the
Commission deems necessary or appro-
priate in the public interest or for the
protection of investors, provided how-
ever, that at least one national securi-
ties exchange shall be required to file
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the amendments required by this sec-
tion for an affiliate or subsidiary de-
scribed in paragraph (b)(6)(i) of this
section.

(7) If a Security Futures Product Ex-
change has filed documents with the
Commodity Futures Trading Commis-
sion, to the extent that such docu-
ments contain information satisfying
the Commission’s informational re-
quirements, copies of such documents
may be filed with the Commission in
lieu of the required written notice.

(c) Supplemental material to be filed by
Security Futures Product Exchanges.
(1)(i) A Security Futures Product Ex-
change shall file with the Commission
any material related to the trading of
security futures products (including
notices, circulars, bulletins, lists, and
periodicals) issued or made generally
available to members of, participants
in, or subscribers to, the exchange.
Such material shall be filed with the
Commission within ten days after
issuing or making such material avail-
able to members, participants, or sub-
scribers.

(ii) If the information required to be
filed under paragraph (c)(1)(i) of this
section is available continuously on an
Internet web site controlled by an ex-
change, in lieu of filing such informa-
tion with the Commission, such ex-
change may:

(A) Indicate the location of the Inter-
net web site where such information
may be found; and

(B) Certify that the information
available at such location is accurate
as of its date.

(2) Within 15 days after the end of
each calendar month, a Security Fu-
tures Product Exchange shall file a re-
port concerning the security futures
products traded on such exchange dur-
ing the previous calendar month. Such
a report shall:

(i) For each contract of sale for fu-
ture delivery of a single security, the
number of contracts traded on such ex-
change during the relevant calendar
month and the total number of shares
underlying such contracts traded; and

(ii)For each contract of sale for fu-
ture delivery of a narrow-based secu-
rity index, the number of contracts
traded on such exchange during the rel-
evant calendar month and the total
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number of shares represented by the
index underlying such contracts trad-
ed.

[66 FR 43741, Aug. 20, 2001]

§240.6h-1 Settlement and regulatory
halt requirements for security fu-
tures products.

(a) For the purposes of this section:

(1) Opening price means the price at
which a security opened for trading, or
a price that fairly reflects the price at
which a security opened for trading,
during the regular trading session of
the national securities exchange or na-
tional securities association that lists
the security. If the security is not list-
ed on a national securities exchange or
a national securities association, then
opening price shall mean the price at
which a security opened for trading, or
a price that fairly reflects the price at
which a security opened for trading, on
the primary market for the security.

(2) Regular trading session of a secu-
rity means the normal hours for busi-
ness of a national securities exchange
or national securities association that
lists the security.

(3) Regulatory halt means a delay,
halt, or suspension in the trading of a
security, that is instituted by the na-
tional securities exchange or national
securities association that lists the se-
curity, as a result of:

(i) A determination that there are
matters relating to the security or
issuer that have not been adequately
disclosed to the public, or that there
are regulatory problems relating to the
security which should be clarified be-
fore trading is permitted to continue;
or

(ii) The operation of circuit breaker
procedures to halt or suspend trading
in all equity securities trading on that
national securities exchange or na-
tional securities association.

(b) Final settlement prices for security
futures products. (1) The final settle-
ment price of a cash-settled security
futures product must fairly reflect the
opening price of the underlying secu-
rity or securities.

(2) Notwithstanding paragraph (b)(1)
of this section, if an opening price for
one or more securities underlying a se-
curity futures product is not readily
available, the final settlement price of



Securities and Exchange Commission

the security futures product shall fair-
1y reflect:

(i) The price of the underlying secu-
rity or securities during the most re-
cent regular trading session for such
security or securities; or

(ii) The next available opening price
of the underlying security or securi-
ties.

(3) Notwithstanding paragraph (b)(1)
or (b)(2) of this section, if a clearing
agency registered under Section 17A of
the Act (16 U.S.C. 78a-1), or exempt
from registration pursuant to Section
17TA(b)(7) of the Act (16 U.S.C. 78q-
1(b)(7)), to which the final settlement
price of a security futures product is or
would be reported determines, pursu-
ant to its rules, that such final settle-
ment price is not consistent with the
protection of investors and the public
interest, taking into account such fac-
tors as fairness to buyers and sellers of
the affected security futures product,
the maintenance of a fair and orderly
market in such security futures prod-
uct, and consistency of interpretation
and practice, the clearing agency shall
have the authority to determine, under
its rules, a final settlement price for
such security futures product.

(c) Regulatory trading halts. The rules
of a national securities exchange or na-
tional securities association registered
pursuant to Section 15A(a) of the Act
(15 U.S.C. 780-3(a)) that lists or trades
one or more security futures products
must include the following provisions:

(1) Trading of a security futures prod-
uct based on a single security shall be
halted at all times that a regulatory
halt has been instituted for the under-
lying security; and

(2) Trading of a security futures prod-
uct based on a narrow-based security
index shall be halted at all times that
a regulatory halt has been instituted
for one or more underlying securities
that constitute 50 percent or more of
the market capitalization of the nar-
row-based security index.

(d) The Commission may exempt
from the requirements of this section,
either unconditionally or on specified
terms and conditions, any national se-
curities exchange or national securi-
ties association, if the Commission de-
termines that such exemption is nec-
essary or appropriate in the public in-
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terest and consistent with the protec-
tion of investors. An exemption grant-
ed pursuant to this paragraph shall not
operate as an exemption from any
Commodity Futures Trading Commis-
sion rules. Any exemption that may be
required from such rules must be ob-
tained separately from the Commodity
Futures Trading Commission.

[67 FR 36762, May 24, 2002]

§240.6h-2 Security future based on
note, bond, debenture, or evidence
of indebtedness.

A security future may be based upon
a security that is a note, bond, deben-
ture, or evidence of indebtedness or a
narrow-based security index composed
of such securities.

[71 FR 39543, July 13, 2006]

§240.7¢2-1 [Reserved]

HYPOTHECATION OF CUSTOMERS’
SECURITIES

§240.8c-1 Hypothecation of customers’
securities.

(a) General provisions. No member of a
national securities exchange, and no
broker or dealer who transacts a busi-
ness in securities through the medium
of any such member shall, directly or
indirectly, hypothecate or arrange for
or permit the continued hypothecation
of any securities carried for the ac-
count of any customer under cir-
cumstances:

(1) That will permit the commingling
of securities carried for the account of
any such customer with securities car-
ried for the account of any other cus-
tomer, without first obtaining the
written consent of each such customer
to such hypothecation;

(2) That will permit such securities
to be commingled with securities car-
ried for the account of any person
other than a bona fide customer of
such member, broker or dealer under a
lien for a loan made to such member,
broker or dealer; or

(3) That will permit securities car-
ried for the account of customers to be
hypothecated or subjected to any lien
or liens or claim or claims of the
pledges or pledgees, for a sum which
exceeds the aggregate indebtedness of
all customers in respect of securities
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carried for their accounts; except that
this clause shall not be deemed to be
violated by reason of an excess arising
on any day through the reduction of
the aggregate indebtedness of cus-
tomers on such day, provided that
funds or securities in an amount suffi-
cient to eliminate such excess are paid
or placed in transfer to pledgees for the
purpose of reducing the sum of the
liens or claims to which securities car-
ried for the account of customers are
subjected as promptly as practicable
after such reduction occurs, but before
the lapse of one-half hour after the
commencement of banking hours on
the next banking day at the place
where the largest principal amount of
loans of such member, broker or dealer
are payable and, in any event, before
such member, broker or dealer on such
day has obtained or increased any bank
loan collateralized by securities car-
ried for the account of customers.

(b) Definitions. For the purposes of
this section:

(1) The term customer shall not in-
clude any general or special partner or
any director or officer of such member,
broker or dealer, or any participant, as
such, in any joint, group or syndicate
account with such member, broker or
dealer or with any partner, officer or
director thereof. The term also shall
not include any counterparty who has
delivered collateral to an OTC deriva-
tives dealer pursuant to a transaction
in an eligible OTC derivative instru-
ment, or pursuant to the OTC deriva-
tives dealer’s cash management securi-
ties activities or ancillary portfolio
management securities activities, and
who has received a prominent written
notice from the OTC derivatives dealer
that:

(i) Except as otherwise agreed in
writing by the OTC derivatives dealer
and the counterparty, the dealer may
repledge or otherwise use the collateral
in its business;

(ii) In the event of the OTC deriva-
tives dealer’s failure, the counterparty
will likely be considered an unsecured
creditor of the dealer as to that collat-
eral;

(iii) The Securities Investor Protec-
tion Act of 1970 (15 U.S.C. T8aaa
through 78111) does not protect the
counterparty; and
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(iv) The collateral will not be subject
to the requirements of §240.8c-1,
§240.15c2-1, §240.15c3-2, or §240.15¢3-3;

(2) The term securities carried for the
account of any customer shall be deemed
to mean:

(i) Securities received by or on behalf
of such member, broker or dealer for
the account of any customer;

(ii) Securities sold and appropriated
by such member, broker or dealer to a
customer, except that if such securities
were subject to a lien when appro-
priated to a customer they shall not be
deemed to be ‘‘securities carried for
the account of any customer” pending
their release from such lien as prompt-
ly as practicable:

(iii) Securities sold, but not appro-
priated, by such member, broker or
dealer to a customer who has made any
payment therefor, to the extent that
such member, broker or dealer owns
and has received delivery of securities
of like kind, except that if such securi-
ties were subject to a lien when such
payment was made they shall not be
deemed to be ‘‘securities carried for
the account of any customer’ pending
their release from such lien as prompt-
ly as practicable:

(3) ‘‘Aggregate indebtedness’ shall
not be deemed to be reduced by reason
of uncollected items. In computing ag-
gregate indebtedness, related guaran-
teed and guarantor accounts shall be
treated as a single account and consid-
ered on a consolidated basis, and bal-
ances in accounts carrying both long
and short positions shall be adjusted by
treating the market value of the secu-
rities required to cover such short posi-
tions as though such market value
were a debit; and

(4) In computing the sum of the liens
or claims to which securities carried
for the account of customers of a mem-
ber, broker or dealer are subject, any
rehypothecation of such securities by
another member, broker or dealer who
is subject to this section or to
§240.15¢2-1 shall be disregarded.

(c) Exemption for cash accounts. The
provisions of paragraph (a)(1) of this
section shall not apply to any
hypothecation of securities carried for
the account of a customer in a special
cash account within the meaning of 12
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CFR 220.4(c): Provided, That at or be-
fore the completion of the transaction
of purchase of such securities for, or of
sale of such securities to, such cus-
tomer, written notice is given or sent
to such customer disclosing that such
securities are or may be hypothecated
under circumstances which will permit
the commingling thereof with securi-
ties carried for the account of other
customers. The term the completion of
the transaction shall have the meaning
given to such term by §240.15¢c1-1(b).

(d) Ezxemption for clearinghouse liens.
The provisions of paragraphs (a)(2),
(a)(3), and (f) of this section shall not
apply to any lien or claim of the clear-
ing corporation, or similar department
or association, of a national securities
exchange or a registered national secu-
rities association for a loan made and
to be repaid on the same calendar day,
which is incidental to the clearing of
transactions in securities or loans
through such corporation, department,
or association: Provided, however, That
for the purpose of paragraph (a)(3) of
this section, ‘‘aggregate indebtedness
of all customers in respect of securities
carried for their accounts’ shall not
include indebtedness in respect of any
securities subject to any lien or claim
exempted by this paragraph.

(e) Exemption for certain liens on secu-
rities of noncustomers. The provisions of
paragraph (a)(2) of this section shall
not be deemed to prevent such member,
broker or dealer from permitting secu-
rities not carried for the account of a
customer to be subjected (1) to a lien
for a loan made against securities car-
ried for the account of customers, or (2)
to a lien for a loan made and to be re-
paid on the same calendar day. For the
purpose of this exemption, a loan shall
be deemed to be ‘‘made against securi-
ties carried for the account of cus-
tomers’ if only securities carried for
the account of customers are used to
obtain or to increase such loan or as
substitutes for other securities carried
for the account of customers.

(f) Notice and certification require-
ments. No person subject to this section
shall hypothecate any security carried
for the account of a customer unless at
or prior to the time of each such
hypothecation, he gives written notice
to the pledgee that the security
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pledged is carried for the account of a
customer and that such hypothecation
does not contravene any provision of
this section, except that in the case of
an omnibus account the members,
broker or dealer for whom such ac-
count is carried may furnish a signed
statement to the person carrying such
account that all securities carried
therein by such member, broker or
dealer will be securities carried for the
account of his customers and that the
hypothecation thereof by such mem-
ber, broker or dealer will not con-
travene any provision of this section.
The provisions of this paragraph shall
not apply to any hypothecation of se-
curities under any lien or claim of a
pledgee securing a loan made and to be
repaid on the same calendar day.

(g) The fact that securities carried
for the accounts of customers and secu-
rities carried for the accounts of others
are represented by one or more certifi-
cates in the custody of a clearing cor-
poration or other subsidiary organiza-
tion of either a national securities ex-
change or of a registered national secu-
rities association, or of a custodian
bank, in accordance with a system for
the central handling of securities es-
tablished by a national securities ex-
change or a registered national securi-
ties association, pursuant to which sys-
tem the hypothecation of such securi-
ties is effected by bookkeeping entries
without physical delivery of such secu-
rities, shall not, in and of itself, result
in a commingling of securities prohib-
ited by paragraph (a)(1) or (a)(2) of this
section, whenever a Dparticipating
member, broker or dealer hypothecates
securities in accordance with such sys-
tem: Provided, however, That (1) any
such custodian of any securities held
by or for such system shall agree that
it will not for any reason, including the
assertion of any claim, right or lien of
any kind, refuse to refrain from
promptly delivering any such securi-
ties (other than securities then hypoth-
ecated in accordance with such system)
to such clearing corporation or other
subsidiary organization or as directed
by it, except that nothing in such
agreement shall be deemed to require
the custodian to deliver any securities
in contravention of any notice of levy,
seizure or similar notice, or order or
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judgment, issued or directed by a gov-
ernmental agency or court, or officer
thereof, having jurisdiction over such
custodian, which on its face affects
such securities; (2) such systems shall
have safeguards in the handling, trans-
fer and delivery of securities and provi-
sions for fidelity bond coverage of the
employees and agents of the clearing
corporation or other subsidiary organi-
zation and for periodic examinations
by independent public accountants; and
(3) the provisions of this paragraph
shall not be effective with respect to
any particular system unless the agree-
ment required by paragraph (g)(1) of
this section and the safeguards and
provisions required by paragraph (g)(2)
of this section shall have been deemed
adequate by the Commission for the
protection of investors, and unless any
subsequent amendments to such agree-
ment, safeguards or provisions shall
have been deemed adequate by the
Commission for the protection of in-
vestors.

(Secs. 3, 8, 15, 48 Stat. 882, 888, 895; 15 U.S.C.
78c, 78h, 780)

CROSS REFERENCE: For interpretative re-
leases applicable to §240.8c-1, see Nos. 2690
and 2822 in tabulation, part 241 of this chap-
ter.

[13 FR 8180, Dec. 22, 1948, as amended at 31
FR 7740, June 1, 1966; 37 FR 73, Jan. 5, 1973; 63
FR 59395, Nov. 3, 1998]

§240.9b-1 Options
ment.

(a) Definitions. The following defini-
tions shall apply for the purpose of this
rule.

(1) Options market means a national
securities exchange, an automated
quotation system of a registered secu-
rities association or a foreign securi-
ties exchange on which standardized
options are traded.

(2) Options class means all options
contracts covering the same under-
lying instrument.

(3) Options disclosure document means
a document, including all amendments
and supplements thereto, prepared by
one or more options markets which has
been filed with the Commission or dis-
tributed in accordance with paragraph
(b) of this section. Definitive options dis-
closure document or document means an
options disclosure document furnished

disclosure docu-
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to customers in accordance with para-
graph (b) of this section.

(4) Standardized options are options
contracts trading on a national securi-
ties exchange, an automated quotation
system of a registered securities asso-
ciation, or a foreign securities ex-
change which relate to options classes
the terms of which are limited to spe-
cific expiration dates and exercise
prices, or such other securities as the
Commission may, by order, designate.

(b)(1) Five preliminary copies of an
options disclosure document con-
taining the information specified in
paragraph (c) of this section shall be
filed with the Commission by an op-
tions market at least 60 days prior to
the date definitive copies are furnished
to customers, unless the commission
determines otherwise having due re-
gard to the adequacy of the informa-
tion disclosed and the public interest
and protection of investors. Five copies
of the definitive options disclosure doc-
ument shall be filed with the Commis-
sion not later than the date the options
disclosure document is furnished to
customers. Notwithstanding the above,
the use of an options disclosure docu-
ment shall not be permitted unless the
options class to which such document
relates is the subject of an effective
registration statement on Form S-20
under the Securities Act of 1933, or is
exempt from registration under the Se-
curities Act of 1933 (15 U.S.C. T7a et
seq.).

(2)(Q) If the information contained in
the options disclosure document be-
comes or will become materially inac-
curate or incomplete or there is or will
be an omission of material information
necessary to make the options disclo-
sure document not misleading, the op-
tions market shall amend or supple-
ment its options disclosure document
by filing five copies of an amendment
or supplement to such options disclo-
sure document with the Commission at
least 30 days prior to the date defini-
tive copies are furnished to customers,
unless the Commission determines oth-
erwise having due regard to the ade-
quacy of the information disclosed and
the public interest and protection of
investors. Five copies of the definitive
options  disclosure document, as
amended or supplemented, shall be
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filed with the Commission not later
than the date the amendment or sup-
plement, or the amended options dis-
closure document, is furnished to cus-
tomers.

(ii) Notwithstanding paragraph
(b)(2)(1) of this section, an options mar-
ket may distribute an amendment or
supplement to an options disclosure
document prior to such 30 day period if
it determines, in good faith, that such
delivery is necessary to ensure timely
and accurate disclosure with respect to
one or more of the options classes cov-
ered by the document. Five copies of
any amendment or supplement distrib-
uted pursuant to this paragraph shall
be filed with the Commission at the
time of distribution. In that instance,
if the Commission determines, having
given due regard to the adequacy of the
information disclosed and the public
interest and the protection of inves-
tors, it may require refiling of the
amendment pursuant to paragraph
(b)(2)(Q) of this section.

(c) Information required in an options
disclosure document. An options disclo-
sure document shall contain the fol-
lowing information, unless otherwise
provided by the Commission, with re-
spect to the options classes covered by
the document:

(1) A glossary of terms;

(2) A discussion of the mechanics of
exercising the options;

(3) A discussion of the risks of being
a holder or writer of the options;

(4) The identification of the market
or markets in which the options are
traded;

(5) A brief reference to the trans-
action costs, margin requirements and
tax consequences of options trading;

(6) The identification of the issuer of
the options;

(7) A general identification of the
type of instrument or instruments un-
derlying the options class or classes
covered by the document;

(8) If the options are not exempt from
registration under the Securities Act
of 1933 (15 U.S.C. 77a et seq.), the reg-
istration of the options on form S-20
(17 CFR 239.20) and the availability of
the prospectus and the information in
part II of the registration statement;
and
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(9) Such other information as the
Commission may specify.

(d) Broker-dealer obligations. (1) No
broker or dealer shall accept an order
from a customer to purchase or sell an
option contract relating to an options
class that is the subject of a definitive
options disclosure document, or ap-
prove the customer’s account for the
trading of such option, unless the
broker or dealer furnishes or has fur-
nished to the customer a copy of the
definitive options disclosure document.

(2) If a definitive options disclosure
document relating to an options class
is amended or supplemented, each
broker and dealer shall promptly send
a copy of the definitive amendment or
supplement or a copy of the definitive
options disclosure document as amend-
ed to each customer whose account is
approved for trading the options class
or classes to which the amendment or
supplement relates.

[47 FR 41956, Sept. 23, 1982, as amended at 51
FR 14982, Apr. 22, 1986; 66 FR 64139, Oct. 26,
2000; 68 FR 192, Jan. 2, 2003]

§§ 240.10a-1—240.10a-2 [Reserved]

MANIPULATIVE AND DECEPTIVE DEVICES
AND CONTRIVANCES

§240.10b-1 Prohibition of use of ma-
nipulative or deceptive devices or
contrivances with respect to certain
securities exempted from registra-
tion.

The term manipulative or deceptive de-
vice or contrivance, as used in section
10(b) (48 Stat. 891; 15 U.S.C. 78j(b)), is
hereby defined to include any act or
omission to act with respect to any se-
curity exempted from the operation of
section 12(a) (48 Stat. 892; 15 U.S.C.
78l(a)) pursuant to any section in this
part which specifically provides that
this section shall be applicable to such
security if such act or omission to act
would have been unlawful under sec-
tion 9(a) (48 Stat. 889; 15 U.S.C. T8i(a)),
or any rule or regulation heretofore or
hereafter prescribed thereunder, if
done or omitted to be done with re-
spect to a security registered on a na-
tional securities exchange, and the use
of any means or instrumentality of
interstate commerce or of the mails or
of any facility of any national securi-
ties exchange to use or employ any



§240.10b-2

such device or contrivance in connec-
tion with the purchase or sale of any
such security is hereby prohibited.

(Secs. 10, 12, 48 Stat. 891, 892; 15 U.S.C. 78j,
781)

CROSS REFERENCES: For applicability of
this section, see §§240.12a—4 and 240.12a-5. For
regulations relating to employment of ma-
nipulative and deceptive devices, see
§§240.10b-3 and 240.10b-5.

[13 FR 8183, Dec. 22, 1948]

§240.10b-2 [Reserved]

§240.10b-3 Employment of manipula-
tive and deceptive devices by bro-
kers or dealers.

(a) It shall be unlawful for any
broker or dealer, directly or indirectly,
by the use of any means or instrumen-
tality of interstate commerce, or of the
mails, or of any facility of any national
securities exchange, to use or employ,
in connection with the purchase or sale
of any security otherwise than on a na-
tional securities exchange, any act,
practice, or course of business defined
by the Commission to be included with-
in the term ‘‘manipulative, deceptive,
or other fraudulent device or contriv-
ance’’, as such term is used in section
15(c)(1) of the act.

(b) It shall be unlawful for any mu-
nicipal securities dealer directly or in-
directly, by the use of any means or in-
strumentality of interstate commerce,
or of the mails, or of any facility of
any national securities exchange, to
use or employ, in connection with the
purchase or sale of any municipal secu-
rity, any act, practice, or course of
business defined by the Commission to
be included within the term ‘“‘manipu-
lative, deceptive, or other fraudulent
device or contrivance,” as such term is
used in section 15(c)(1) of the act.

(Secs. 10, 12, 48 Stat. 891, 892, as amended; 15
U.S.C. 78j, 78])

CROSS REFERENCES: See also §240.10b-5. For
regulation relating to prohibition of manipu-
lative or deceptive devices, see §240.10b-1.
For the term ‘‘manipulative, deceptive, or
other fraudulent device or contrivance”, as
used in section 15(c)(1) of the act, see
§§240.15¢1-2 to 240.15¢1-9.

[13 FR 8183, Dec. 22, 1948, as amended at 19
FR 8017, Dec. 4, 1954; 41 FR 22824, June 7, 1976]
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§240.10b-4 [Reserved]

§240.10b-5 Employment of manipula-
tive and deceptive devices.

It shall be unlawful for any person,
directly or indirectly, by the use of any
means or instrumentality of interstate
commerce, or of the mails or of any fa-
cility of any national securities ex-
change,

(a) To employ any device, scheme, or
artifice to defraud,

(b) To make any untrue statement of
a material fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under which
they were made, not misleading, or

(c) To engage in any act, practice, or
course of business which operates or
would operate as a fraud or deceit upon
any person,
in connection with the purchase or sale
of any security.

(Sec. 10; 48 Stat. 891; 15 U.S.C. 78j)

[13 FR 8183, Dec. 22, 1948, as amended at 16
FR 7928, Aug. 11, 1951]

§240.10b5-1 Trading “on the basis of”
material nonpublic information in
insider trading cases.

Preliminary Note to §240.10b5-1: This provi-
sion defines when a purchase or sale con-
stitutes trading ‘‘on the basis of’’ material
nonpublic information in insider trading
cases brought under Section 10(b) of the Act
and Rule 10b-5 thereunder. The law of insider
trading is otherwise defined by judicial opin-
ions construing Rule 10b-5, and Rule 10b5-1
does not modify the scope of insider trading
law in any other respect.

(a) General. The ‘“‘manipulative and
deceptive devices’ prohibited by Sec-
tion 10(b) of the Act (156 U.S.C. 78j) and
§240.10b-5 thereunder include, among
other things, the purchase or sale of a
security of any issuer, on the basis of
material nonpublic information about
that security or issuer, in breach of a
duty of trust or confidence that is owed
directly, indirectly, or derivatively, to
the issuer of that security or the share-
holders of that issuer, or to any other
person who is the source of the mate-
rial nonpublic information.

(b) Definition of “‘on the basis of.”” Sub-
ject to the affirmative defenses in
paragraph (c) of this section, a pur-
chase or sale of a security of an issuer



Securities and Exchange Commission

is ““on the basis of”’” material nonpublic
information about that security or
issuer if the person making the pur-
chase or sale was aware of the material
nonpublic information when the person
made the purchase or sale.

(c) Affirmative defenses. (1)(i) Subject
to paragraph (c)(1)(ii) of this section, a
person’s purchase or sale is not ‘‘on the
basis of”’ material nonpublic informa-
tion if the person making the purchase
or sale demonstrates that:

(A) Before becoming aware of the in-
formation, the person had:

(1) Entered into a binding contract to
purchase or sell the security,

(2) Instructed another person to pur-
chase or sell the security for the in-
structing person’s account, or

(3) Adopted a written plan for trading
securities;

(B) The contract, instruction, or plan
described in paragraph (c¢)(1)(i)(A) of
this Section:

(I) Specified the amount of securities
to be purchased or sold and the price at
which and the date on which the secu-
rities were to be purchased or sold;

(2) Included a written formula or al-
gorithm, or computer program, for de-
termining the amount of securities to
be purchased or sold and the price at
which and the date on which the secu-
rities were to be purchased or sold; or

(3) Did not permit the person to exer-
cise any subsequent influence over
how, when, or whether to effect pur-
chases or sales; provided, in addition,
that any other person who, pursuant to
the contract, instruction, or plan, did
exercise such influence must not have
been aware of the material nonpublic
information when doing so; and

(C) The purchase or sale that oc-
curred was pursuant to the contract,
instruction, or plan. A purchase or sale
is not “‘pursuant to a contract, instruc-
tion, or plan” if, among other things,
the person who entered into the con-
tract, instruction, or plan altered or
deviated from the contract, instruc-
tion, or plan to purchase or sell securi-
ties (whether by changing the amount,
price, or timing of the purchase or
sale), or entered into or altered a cor-
responding or hedging transaction or
position with respect to those securi-
ties.
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(ii) Paragraph (c)(1)(i) of this section
is applicable only when the contract,
instruction, or plan to purchase or sell
securities was given or entered into in
good faith and not as part of a plan or
scheme to evade the prohibitions of
this section.

(iii) This paragraph (c)(1)(iii) defines
certain terms as used in paragraph (c)
of this Section.

(A) Amount. “Amount’” means either
a specified number of shares or other
securities or a specified dollar value of
securities.

(B) Price. ‘“‘Price” means the market
price on a particular date or a limit
price, or a particular dollar price.

(C) Date. ““Date” means, in the case
of a market order, the specific day of
the year on which the order is to be ex-
ecuted (or as soon thereafter as is prac-
ticable under ordinary principles of
best execution). ‘“‘Date’ means, in the
case of a limit order, a day of the year
on which the limit order is in force.

(2) A person other than a natural per-
son also may demonstrate that a pur-
chase or sale of securities is not ‘“‘on
the basis of”’ material nonpublic infor-
mation if the person demonstrates
that:

(i) The individual making the invest-
ment decision on behalf of the person
to purchase or sell the securities was
not aware of the information; and

(ii) The person had implemented rea-
sonable policies and procedures, taking
into consideration the nature of the
person’s business, to ensure that indi-
viduals making investment decisions
would not violate the laws prohibiting
trading on the basis of material non-
public information. These policies and
procedures may include those that re-
strict any purchase, sale, and causing
any purchase or sale of any security as
to which the person has material non-
public information, or those that pre-
vent such individuals from becoming
aware of such information.

[656 FR 51737, Aug. 24, 2000]

§240.10b5-2 Duties of trust or con-
fidence in misappropriation insider
trading cases.

PRELIMINARY NOTE TO §240.10B5-2: This sec-
tion provides a non-exclusive definition of
circumstances in which a person has a duty
of trust or confidence for purposes of the
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‘“‘misappropriation” theory of insider trading
under Section 10(b) of the Act and Rule 10b-—
5. The law of insider trading is otherwise de-
fined by judicial opinions construing Rule
10b-5, and Rule 10b5-2 does not modify the
scope of insider trading law in any other re-
spect.

(a) Scope of Rule. This section shall
apply to any violation of Section 10(b)
of the Act (15 TU.S.C. 78j(b)) and
§240.10b-5 thereunder that is based on
the purchase or sale of securities on
the basis of, or the communication of,
material nonpublic information mis-
appropriated in breach of a duty of
trust or confidence.

(b) Enumerated ‘‘duties of trust or con-
fidence.”” For purposes of this section, a
“‘duty of trust or confidence’ exists in
the following circumstances, among
others:

(1) Whenever a person agrees to
maintain information in confidence;

(2) Whenever the person commu-
nicating the material nonpublic infor-
mation and the person to whom it is
communicated have a history, pattern,
or practice of sharing confidences, such
that the recipient of the information
knows or reasonably should know that
the person communicating the mate-
rial nonpublic information expects that
the recipient will maintain its con-
fidentiality; or

(3) Whenever a person receives or ob-
tains material nonpublic information
from his or her spouse, parent, child, or
sibling; provided, however, that the per-
son receiving or obtaining the informa-
tion may demonstrate that no duty of
trust or confidence existed with respect
to the information, by establishing
that he or she neither knew nor reason-
ably should have known that the per-
son who was the source of the informa-
tion expected that the person would
keep the information confidential, be-
cause of the parties’ history, pattern,
or practice of sharing and maintaining
confidences, and because there was no
agreement or understanding to main-
tain the confidentiality of the informa-
tion.

[656 FR 51738, Aug. 24, 2000]

58

17 CFR Ch. Il (4-1-12 Edition)

§§ 240.10b-6—240.10b-8 [Reserved]

§240.10b-9 Prohibited representations
in connection with certain offer-
ings.

(a) It shall constitute a manipulative
or deception device or contrivance, as
used in section 10(b) of the Act, for any
person, directly or indirectly, in con-
nection with the offer or sale of any se-
curity, to make any representation:

(1) To the effect that the security is
being offered or sold on an ‘‘all-or-
none’’ basis, unless the security is part
of an offering or distribution being
made on the condition that all or a
specified amount of the consideration
paid for such security will be promptly
refunded to the purchaser unless (i) all
of the securities being offered are sold
at a specified price within a specified
time, and (ii) the total amount due to
the seller is received by him by a speci-
fied date; or

(2) To the effect that the security is
being offered or sold on any other basis
whereby all or part of the consider-
ation paid for any such security will be
refunded to the purchaser if all or some
of the securities are not sold, unless
the security is part of an offering or
distribution being made on the condi-
tion that all or a specified part of the
consideration paid for such security
will be promptly refunded to the pur-
chaser unless (i) a specified number of
units of the security are sold at a spec-
ified price within a specified time, and
(ii) the total amount due to the seller
is received by him by a specified date.

(b) This rule shall not apply to any
offer or sale of securities as to which
the seller has a firm commitment from
underwriters or others (subject only to
customary conditions precedent, in-
cluding ‘“‘market outs’) for the pur-
chase of all the securities being of-
fered.

(Sec. 10, 48 Stat. 891, as amended; 15 U.S.C.
783)
[27 FR 9943, Oct. 10, 1962]

§240.10b-10 Confirmation of

actions.

trans-

PRELIMINARY NOTE. This section requires
broker-dealers to disclose specified informa-
tion in writing to customers at or before
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completion of a transaction. The require-
ments under this section that particular in-
formation be disclosed is not determinative
of a broker-dealer’s obligation under the
general antifraud provisions of the federal
securities laws to disclose additional infor-
mation to a customer at the time of the cus-
tomer’s investment decision.

(a) Disclosure requirement. It shall be
unlawful for any broker or dealer to ef-
fect for or with an account of a cus-
tomer any transaction in, or to induce
the purchase or sale by such customer
of, any security (other than U.S. Sav-
ings Bonds or municipal securities) un-
less such broker or dealer, at or before
completion of such transaction, gives
or sends to such customer written noti-
fication disclosing:

(1) The date and time of the trans-
action (or the fact that the time of the
transaction will be furnished upon
written request to such customer) and
the identity, price, and number of
shares or units (or principal amount) of
such security purchased or sold by such
customer; and

(2) Whether the broker or dealer is
acting as agent for such customer, as
agent for some other person, as agent
for both such customer and some other
person, or as principal for its own ac-
count; and if the broker or dealer is
acting as principal, whether it is a
market maker in the security (other
than by reason of acting as a block po-
sitioner); and

(i) If the broker or dealer is acting as
agent for such customer, for some
other person, or for both such customer
and some other person:

(A) The name of the person from
whom the security was purchased, or
to whom it was sold, for such customer
or the fact that the information will be
furnished upon written request of such
customer; and

(B) The amount of any remuneration
received or to be received by the
broker from such customer in connec-
tion with the transaction unless remu-
neration paid by such customer is de-
termined pursuant to written agree-
ment with such customer, otherwise
than on a transaction basis; and

(C) For a transaction in any NMS
stock as defined in §242.600 of this
chapter or a security authorized for
quotation on an automated interdealer
quotation system that has the charac-
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teristics set forth in section 17B of the
Act (156 U.S.C. 78q-2), a statement
whether payment for order flow is re-
ceived by the broker or dealer for
transactions in such securities and the
fact that the source and nature of the
compensation received in connection
with the particular transaction will be
furnished upon written request of the
customer; provided, however, that bro-
kers or dealers that do not receive pay-
ment for order flow in connection with
any transaction have no disclosure ob-
ligations under this paragraph; and

(D) The source and amount of any
other remuneration received or to be
received by the broker in connection
with the transaction: Provided, how-
ever, that if, in the case of a purchase,
the broker was not participating in a
distribution, or in the case of a sale,
was not participating in a tender offer,
the written notification may state
whether any other remuneration has
been or will be received and the fact
that the source and amount of such
other remuneration will be furnished
upon written request of such customer;
or

(ii) If the broker or dealer is acting
as principal for its own account:

(A) In the case where such broker or
dealer is not a market maker in an eq-
uity security and, if, after having re-
ceived an order to buy from a cus-
tomer, the broker or dealer purchased
the equity security from another per-
son to offset a contemporaneous sale to
such customer or, after having received
an order to sell from a customer, the
broker or dealer sold the security to
another person to offset a contempora-
neous purchase from such customer,
the difference between the price to the
customer and the dealer’s contempora-
neous purchase (for customer pur-
chases) or sale price (for customer
sales); or

(B) In the case of any other trans-
action in an NMS stock as defined by
§242.600 of this chapter, or an equity se-
curity that is traded on a national se-
curities exchange and that is subject to
last sale reporting, the reported trade
price, the price to the customer in the
transaction, and the difference, if any,
between the reported trade price and
the price to the customer.
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(3) Whether any odd-lot differential
or equivalent fee has been paid by such
customer in connection with the execu-
tion of an order for an odd-lot number
of shares or units (or principal amount)
of a security and the fact that the
amount of any such differential or fee
will be furnished upon oral or written
request: Provided, however, that such
disclosure need not be made if the dif-
ferential or fee is included in the remu-
neration disclosure, or exempted from
disclosure, pursuant to paragraph
(a)(2)(1)(B) of this section; and

(4) In the case of any transaction in a
debt security subject to redemption be-
fore maturity, a statement to the ef-
fect that such debt security may be re-
deemed in whole or in part before ma-
turity, that such a redemption could
affect the yield represented and the
fact that additional information is
available upon request; and

(5) In the case of a transaction in a
debt security effected exclusively on
the basis of a dollar price:

(i) The dollar price at which the
transaction was effected, and

(ii) The yield to maturity calculated
from the dollar price: Provided, how-
ever, that this paragraph (a)(5)(ii) shall
not apply to a transaction in a debt se-
curity that either:

(A) Has a maturity date that may be
extended by the issuer thereof, with a
variable interest payable thereon; or

(B) Is an asset-backed security, that
represents an interest in or is secured
by a pool of receivables or other finan-
cial assets that are subject continu-
ously to prepayment; and

(6) In the case of a transaction in a
debt security effected on the basis of
yield:

(i) The yield at which the transaction
was effected, including the percentage
amount and its characterization (e.g.,
current yield, yield to maturity, or
yield to call) and if effected at yield to
call, the type of call, the call date and
call price; and

(ii) The dollar price calculated from
the yield at which the transaction was
effected; and

(iii) If effected on a basis other than
yield to maturity and the yield to ma-
turity is lower than the represented
yield, the yield to maturity as well as
the represented yield; Provided, how-
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ever, that this paragraph (a)(6)(iii) shall
not apply to a transaction in a debt se-
curity that either:

(A) Has a maturity date that may be
extended by the issuer thereof, with a
variable interest rate payable thereon;
or

(B) Is an asset-backed security, that
represents an interest in or is secured
by a pool of receivables or other finan-
cial assets that are subject continu-
ously to prepayment; and

(7) In the case of a transaction in a
debt security that is an asset-backed
security, which represents an interest
in or is secured by a pool of receivables
or other financial assets that are sub-
ject continuously to prepayment, a
statement indicating that the actual
yield of such asset-backed security
may vary according to the rate at
which the underlying receivables or
other financial assets are prepaid and a
statement of the fact that information
concerning the factors that affect yield
(including at a minimum estimated
yield, weighted average life, and the
prepayment assumptions underlying
yield) will be furnished upon written
request of such customer; and

(8) In the case of a transaction in a
debt security, other than a government
security, that the security is unrated
by a nationally recognized statistical
rating organization, if such is the case;
and

(9) That the broker or dealer is not a
member of the Securities Investor Pro-
tection Corporation (SIPC), or that the
broker or dealer clearing or carrying
the customer account is not a member
of SIPC, if such is the case: Provided,
however, that this paragraph (a)(9)
shall not apply in the case of a trans-
action in shares of a registered open-
end investment company or unit in-
vestment trust if:

(i) The customer sends funds or secu-
rities directly to, or receives funds or
securities directly from, the registered
open-end investment company or unit
investment trust, its transfer agent, its
custodian, or other designated agent,
and such person is not an associated
person of the broker or dealer required
by paragraph (a) of this section to send
written notification to the customer;
and
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(ii) The written notification required
by paragraph (a) of this section is sent
on behalf of the broker or dealer to the
customer by a person described in para-
graph (a)(9)(i) of this section.

(b) Alternative periodic reporting. A
broker or dealer may effect trans-
actions for or with the account of a
customer without giving or sending to
such customer the written notification
described in paragraph (a) of this sec-
tion if:

(1) Such transactions are effected
pursuant to a periodic plan or an in-
vestment company plan, or effected in
shares of any open-end management in-
vestment company registered under
the Investment Company Act of 1940
that holds itself out as a money mar-
ket fund and attempts to maintain a
stable net asset value per share: Pro-
vided, however, that no sales load is de-
ducted upon the purchase or redemp-
tion of shares in the money market
fund; and

(2) Such broker or dealer gives or
sends to such customer within five
business days after the end of each
quarterly period, for transactions in-
volving investment company and peri-
odic plans, and after the end of each
monthly period, for other transactions
described in paragraph (b)(1) of this
section, a written statement disclosing
each purchase or redemption, effected
for or with, and each dividend or dis-
tribution credited to or reinvested for,
the account of such customer during
the month; the date of such trans-
action; the identity, number, and price
of any securities purchased or re-
deemed by such customer in each such
transaction; the total number of shares
of such securities in such customer’s
account; any remuneration received or
to be received by the broker or dealer
in connection therewith; and that any
other information required by para-
graph (a) of this section will be fur-
nished upon written request: Provided,
however, that the written statement
may be delivered to some other person
designated by the customer for dis-
tribution to the customer; and

(3) Such customer is provided with
prior notification in writing disclosing
the intention to send the written infor-
mation referred to in paragraph (b)(1)
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of this section in lieu of an immediate
confirmation.

(c) A broker or dealer shall give or
send to a customer information re-
quested pursuant to this rule within 5
business days of receipt of the request:
Provided, however, That in the case of
information pertaining to a trans-
action effected more than 30 days prior
to receipt of the request, the informa-
tion shall be given or sent to the cus-
tomer within 15 business days.

(d) Definitions. For the purposes of
this section:

(1) Customer shall not
broker or dealer;

(2) Completion of the transaction shall
have the meaning provided in rule 15c1-
1 under the Act;

(38) Time of the transaction means the
time of execution, to the extent fea-
sible, of the customer’s order;

(4) Debt security as used in paragraphs
(a)(3), (4), and (5) only, means any secu-
rity, such as a bond, debenture, note,
or any other similar instrument which
evidences a liability of the issuer (in-
cluding any such security that is con-
vertible into stock or a similar secu-
rity) and fractional or participation in-
terests in one or more of any of the
foregoing: Provided, however, That secu-
rities issued by an investment com-
pany registered under the Investment
Company Act of 1940 shall not be in-
cluded in this definition;

(5) Periodic plan means any written
authorization for a broker acting as
agent to purchase or sell for a cus-
tomer a specific security or securities
(other than securities issued by an
open end investment company or unit
investment trust registered under the
Investment Company Act of 1940), in
specific amounts (calculated in secu-
rity units or dollars), at specific time
intervals and setting forth the commis-
sions or charges to be paid by the cus-
tomer in connection therewith (or the
manner of calculating them); and

(6) Investment company plan means
any plan under which securities issued
by an open-end investment company or
unit investment trust registered under
the Investment Company Act of 1940
are purchased by a customer (the pay-
ments being made directly to, or made
payable to, the registered investment
company, or the principal underwriter,

include a
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custodian, trustee, or other designated
agent of the registered investment
company), or sold by a customer pursu-
ant to:

(i) An individual retirement or indi-
vidual pension plan qualified under the
Internal Revenue Code;

(ii) A contractual or systematic
agreement under which the customer
purchases at the applicable public of-
fering price, or redeems at the applica-
ble redemption price, such securities in
specified amounts (calculated in secu-
rity units or dollars) at specified time
intervals and setting forth the commis-
sions or charges to be paid by such cus-
tomer in connection therewith (or the
manner of calculating them; or

(iii) Any other arrangement involv-
ing a group of two or more customers
and contemplating periodic purchases
of such securities by each customer
through a person designated by the
group: Provided, That such arrange-
ment requires the registered invest-
ment company or its agent—

(A) To give or send to the designated
person, at or before the completion of
the transaction for the purchase of
such securities, a written notification
of the receipt of the total amount paid
by the group;

(B) To send to anyone in the group
who was a customer in the prior quar-
ter and on whose behalf payment has
not been received in the current quar-
ter a quarterly written statement re-
flecting that a payment was not re-
ceived on his behalf; and

(C) To advise each customer in the
group if a payment is not received from
the designated person on behalf of the
group within 10 days of a date certain
specified in the arrangement for deliv-
ery of that payment by the designated
person and thereafter to send to each
such customer the written notification
described in paragraph (a) of this sec-
tion for the next three succeeding pay-
ments.

(7) NMS stock shall have the meaning
provided in §242.600 of this chapter.

(8) Payment for order flow shall mean
any monetary payment, service, prop-
erty, or other benefit that results in re-
muneration, compensation, or consid-
eration to a broker or dealer from any
broker or dealer, national securities
exchange, registered securities associa-
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tion, or exchange member in return for
the routing of customer orders by such
broker or dealer to any broker or deal-
er, national securities exchange, reg-
istered securities association, or ex-
change member for execution, includ-
ing but not limited to: research, clear-
ance, custody, products or services; re-
ciprocal agreements for the provision
of order flow; adjustment of a broker or
dealer’s unfavorable trading errors; of-
fers to participate as underwriter in
public offerings; stock loans or shared
interest accrued thereon; discounts, re-
bates, or any other reductions of or
credits against any fee to, or expense
or other financial obligation of, the
broker or dealer routing a customer
order that exceeds that fee, expense or
financial obligation.

(9) Asset-backed security means a secu-
rity that is primarily serviced by the
cashflows of a discrete pool of receiv-
ables or other financial assets, either
fixed or revolving, that by their terms
convert into cash within a finite time
period plus any rights or other assets
designed to assure the servicing or
timely distribution of proceeds to the
security holders.

(e) Security futures products. The pro-
visions of paragraphs (a) and (b) of this
section shall not apply to a broker or
dealer registered pursuant to section
15(b)(11)(A) of the Act (15 U.S.C.
780(b)(11)(A)) to the extent that it ef-
fects transactions for customers in se-
curity futures products in a futures ac-
count (as that term is defined in
§240.15¢c3-3(a)(15)) and a broker or deal-
er registered pursuant to section
15(b)(1) of the Act (156 U.S.C. 780(b)(1))
that is also a futures commission mer-
chant registered pursuant to section
4f(a)(1) of the Commodity Exchange
Act (7T U.S.C. 6f(a)(1)), to the extent
that it effects transactions for cus-
tomers in security futures products in
a futures account (as that term is de-
fined in §240.15c3-3(a)(15)), Provided
that:

(1) The broker or dealer that effects
any transaction for a customer in secu-
rity futures products in a futures ac-
count gives or sends to the customer
no later than the next business day
after execution of any futures securi-
ties product transaction, written noti-
fication disclosing:
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(i) The date the transaction was exe-
cuted, the identity of the single secu-
rity or narrow-based security index un-
derlying the contract for the security
futures product, the number of con-
tracts of such security futures product
purchased or sold, the price, and the
delivery month;

(ii) The source and amount of any re-
muneration received or to be received
by the broker or dealer in connection
with the transaction, including, but
not limited to, markups, commissions,
costs, fees, and other charges incurred
in connection with the transaction,
provided, however, that if no remu-
neration is to be paid for an initiating
transaction until the occurrence of the
corresponding liquidating transaction,
that the broker or dealer may disclose
the amount of remuneration only on
the confirmation for the liquidating
transaction;

(iii) The fact that information about
the time of the execution of the trans-
action, the identity of the other party
to the contract, and whether the
broker or dealer is acting as agent for
such customer, as agent for some other
person, as agent for both such cus-
tomer and some other person, or as
principal for its own account, and if
the broker or dealer is acting as prin-
cipal, whether it is engaging in a block
transaction or an exchange of security
futures products for physical securi-
ties, will be available upon written re-
quest of the customer; and

(iv) Whether payment for order flow
is received by the broker or dealer for
such transactions, the amount of this
payment and the fact that the source
and nature of the compensation re-
ceived in connection with the par-
ticular transaction will be furnished
upon written request of the customer;
provided, however, that brokers or
dealers that do not receive payment for
order flow have no disclosure obliga-
tion under this paragraph.

(2) Transitional provision. (i) Broker-
dealers are not required to comply with
paragraph (e)(1)(iii) of this section
until June 1, 2003, Provided that, if, not
withstanding the absence of the disclo-
sure required in that paragraph, the
broker-dealer receives a written re-
quest from a customer for the informa-
tion described in paragraph (e)(1)(iii) of
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this section, the broker-dealer must
make the information available to the
customer; and

(ii) Broker-dealers are not required
to comply with paragraph (e)(1)(iv) of
this section until June 1, 2003.

(f) The Commission may exempt any
broker or dealer from the requirements
of paragraphs (a) and (b) of this section
with regard to specific transactions of
specific classes of tra